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DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education 

34  CFR  Parts  200  and  201 

Financial  Assistance  to  Locai  and 
State  Agencies  To  Meet  Special 
Educational  Needs;  and  Financial 
Assistance  to  Locai  Educationai 
Agencies  for  Chiidren  With  Special 
Educational  Needs 

agency:  Department  of  Education. 
action:  Final  regulations. 

SUMMARY:  The  Secretary  issues  final 
regulations  for  Title  I  of  the  Elementary 
and  Secondary  Education  Act  of  1965, 
(Title  I).  These  final  regulations 
implement  all  changes  required  by  the 
Title  I  statute  as  re-enacted  by  the 
Education  Amendments  of  1978  (Pub.  L 
95-561).  The  regulations  set  forth  the 
Title  I  requirements  and  provide  State 
and  local  agencies  with  guidance 
regarding  the  procedures,  criteria  and 
standards  for  meeting  those 
requirements. 

These  requirements  include  financial 
assistance  to  local  and  state  agencies  to 
meet  special  educational  needs;  and 
financial  assistance  to  local  educational 
agencies  for  children  with  special 
educational  needs. 

DATES: 

Effective  Date:  These  regulations  are 
expected  to  take  effect  45  days  after 
they  are  transmitted  to  Congress. 
Regulations  are  usually  transmitted  to 
Congress  several  days  before  they  are 
published  in  the  Federal  Register.  The 
efiective  date  is  changed  by  statute  if 
Congress  takes  certain  adjoumments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person. 

Comments  on  the  requirements 
concerning  "Excess  Costs"  (§§  200.93- 
200.95}  and  “Supplement,  not  Supplant” 
(§§  201.130-201.143)  must  be  received  on 
or  before  March  20, 1981. 

ADDRESS:  Comments  should  be 
addressed  to  Dr.  John  F.  Staehle,  Office 
of  Compensatory,  Education, 

Department  of  Education,  400  Maryland 
Avenue,  S.W.,  (Room  3642,  ROB-3) 
Washington,  D.C.  20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  John  F.  Staehle,  Office  of 
Compensatory  Education,  Department  of 
Education,  400  Maryland  Avenue,  S.W., 
(Room  3642,  ROB-3)  Washington,  D.C. 
20202  Telephone  (202)  245-2722. 


SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Education  Amendments  of  1978 
(Pub.  L.  95-561)  reenacted  Title  I  of  the 
Elementary  and  Secondary  Education 
Act  of  1965.  The  U.S.  Office  of  Education 
published  proposed  Title  I  regulations  in 
the  Federal  Register  on  June  29, 1979  (44 
Fed.  Reg.  38400-38413).  Because  many  of 
the  provisions  in  the  new  statute  were 
not  included  in  those  proposed 
regulations  and  many  commenters 
indicated  that  more  guidance  was 
desirable  with  respect  to  many 
provisions,  the  U.S.  Department  of 
Education  published  revised  proposed 
Title  I  regulations  on  June  11, 1980  (45 
Fed.  Reg.  39712-39764).  The  preamble  to 
those  revised  proposed  regulations 
identified  changes  from  the  June  29, 1979 
version. 

Overview  of  These  Final  Regulations 

These  final  regulations  consist  of  two 
parts:  Part  200  contains  requirements 
that  apply  to  all  Title  I  grantees — ^local 
educational  agencies  (LEAs),  State 
agencies  operating  projects  for 
handicapped  chiidren  or  projects  for 
neglected  or  delinquent  children,  and 
state  educational  agencies  (SEAs) 
operating  projects  for  migrant  children, 
liie  provisions  of  Part  200  also  apply  to 
State  and  Federal  administration  of  Title 
I  programs.  Part  201  contains 
requirements  that  apply  only  to  those 
Title  I  projects  operated  by  LEAs  to 
provide  supplemental  educational 
services  for  educationally  deprived 
children  in  eligible  low-income  areas 
and  for  children  in  local  institutions  for 
neglected  or  delinquent  children. 

C.  Other  Applicable  Regulations 
Other  Title  I  Regulations 

As  previously  indicated,  the 
regulations  in  Part  200  apply  to  all 
programs  authorized  under  the  Title  I 
statute.  The  regulations  in  Part  200  are 
supplemented  by  the  regulations  in  34 
ere  Parts  201,  203,  204  and  302  which 
contain  additional  requirements  relating 
to  each  of  the  categories  of  Title  I 
programs. 

The  regulations  for  Part  201  apply  to 
Title  I  projects  that  are  operated  by 
LEAs  for  educationally  deprived 
children  in  eligible  low-income  areas 
and  for  children  in  local  institutions  for 
neglected  or  delinquent  children.  The 
regulations  in  34  CFR  Parts  203,  204  and 
302  were  published  separately  and  are 
now  in  effect  as  final  regulations.  Part 
I  203  governs  Title  I  grants  to  State 
agencies  operating  projects  for 
neglected  or  delinquent  children.  Part 
204  governs  Title  I  grants  to  SEAs 
operating  projects  for  migratory 
children.  Part  302  governs  Title  I  grants 


to  State  agencies  operating  projects  for 
handicapped  children. 

Education  Department  General 
Administrative  Regulations  (EDGAR) 

These  Title  I  regulations  do  not 
contain  certain  types  of  general 
administrative  requirements  that  apply 
to  all  State-administered  programs 
under  which  the  Department  provides 
assistance.  Those  requirements  are 
covered  in  the  Education  Department 
General  Administrative  Regulations 
(EDGAR)  34  CFR  Parts  76  and  77,  which 
replace  the  General  Provisions  for  the 
Office  of  Education  Programs 
Regulations.  EDGAR  was  published  as 
final  regulations  in  the  Federal  Register 
on  April  3, 1980  (45  Fed.  Reg.  22494- 
22631). 

D.  Public  Participation 

Over  150  persons,  agencies,  and 
organizations  submitted  more  than  1300 
written  comments  on  the  June  11, 1980 
version  of  the  proposed  regulations.  In 
preparing  these  final  regulations,  the 
Department  of  Education  considered 
comments  and  suggestions  it  received 
on  both  the  June  29, 1979  and  June  11, 
1980  versions  of  the  proposed 
regulations.  A  discussion  of  these  public 
comments  and  the  Department’s 
responses  to  them  is  contained  in  the 
Appendix  to  these  final  regulations. 

E.  Summary  of  the  Major  Changes  From 
the  June  11, 1980.  Proposed  Regulations 

The  following  discussion  briefly 
explains  some  of  the  major  changes  that 
have  been  made  in  Parts  200  and  201 
since  publication  of  the  June  11, 1980 
proposed  regulations: 

Part  200. 

Maintenance  of  effort  (%  200.90) 

The  proposed  regulations  permitted  a 
reduction  of  up  to  2  percent  in  an 
agency’s  current  level  of  expenditiues 
and  provided  that  the  Secretary  may,  in 
limited  circumstances  make  a  finding  of 
"substantial  compliance."  In  response  to 
a  number  of  comments,  both  of  these 
provisions  have  been  deleted  from  the 
final  regulations  which  instead  conform 
to  the  strict  language  of  the  Title  I 
statute. 

Excess  costs:  instructional  services 
(%  200.94) 

The  excess  cost  requirements  have 
been  expanded  to  provide  more  detailed 
guidance.  In  response  to  comments  and 
the  legislative  history  to  this  and  the 
related  "supplement,  not  supplant” 
provisions,  §  200.94  as  revised,  explains 
how  the  excess  cost  requirement  applies 
'  to  the  following  types  of  Title  I  projects; 
(a)  in  class  projects;  (b)  limited  pull  out 
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projects;  (c)  extended  pull  out  projects; 

(d)  add  on  projects;  and  (e)  replacement 
projects. 

State  audits  (%  200.190) 

In  response  to  comments,  §  200.190(b) 
has  been  revised  to  permit  SEAs  to 
determine — on  the  basis  of  specified 
factors — that  an  agency  or  agencies  may 
be  audited  less  frequently  than  once 
every  three  years. 

State  compliance  agreements 
(U  200.210-200.214) 

In  response  to  comments,  the 
maximum  duration  of  a  State 
compliance  agreement  has  been 
extended  from  60  days  to  90  days  after 
the  date  on  which  the  agreement  is 
entered  into. 

Part  201 

Allocation  of  Title  I  funds  among  project 
areas  and  project  schools  (%  201.15) 

This  provision,  which  is  based  on 
Section  124(e]  of  the  Title  I  statute,  was 
inadvertently  omitted  from  the  proposed 
regulations.  Briefly  stated,  an  LEA 
satisfies  this  requirement  if  it  allocates 
Title  I  funds  on  the  basis  of  the  number 
and  needs  of  the  children  to  be  served. 

Special  incentive  grants  (%%  201.20- 
201.24) 

The  proposed  regulations  required 
that — in  order  to  be  eligible  for  an 
incentive  grant — only  95  percent  of  the 
LEAs  in  a  State  must  spend  50  percent 
or  more  of  the  State  compensatory 
education  funds  in  school  attendance 
areas  that  are  eligible  for  Title  1  funds. 

In  response  to  comments,  §  201.20  has 
been  revised  to  conform  to  the  strict 
statutory  language.  As  revised,  §  201.20 
requires  that  not  less  than  50  percent  of 
the  funds  spent  in  any  LEA  under  the 
State  program  must  be  spent  in  school 
attendance  areas  that  have  high 
concentrations  of  children  from  low- 
income  families. 

Selecting  a  limited  number  of  lower 
ranked  eligible  school  attendance  areas; 
and  Selecting  a  limited  number  of 
project  areas  through  the  use  of 
alternative  rankings.  (§  201.63  and 
§  201.66]  Section  201.63  has  been 
separated  from  §  201.66  in  order  to 
address  separately,  the  requirements  of 
Sections  122(d)  and  122(a)(2]  of  Title  I. 

In  accordance  with  Section  122(a)(2)  of 
the  Title  I  statute,  §  201.66  permits  use  of 
the  alternative  ranking  with  the  prior 
consent  of  the  district  advisory  council 
and  if  the  SEA  determines  that  the  LEAs 
use  of  the  alternative  ranking 
procedures  will  not  substantially  impair 
the  delivery  of  services  to  educationally 
deprived  children  from  low-income 
families. 


Continuation  of  eligibility  for  certain 
school  attendance  areas  or  schools 
/"§  201.64) 

In  response  to  comments,  this  section 
has  been  revised  to  provide,  with 
certain  exceptions,  ^at  an  LEA  may 
select  a  school  attendance  area  or  a 
school  to  receive  Title  I  services — even 
though  that  area  or  school  does  not 
qualify  under  the  procedures  in 
§§  201.61-201.63 — if  the  area  or  school 
qualified  and  was  selected  as  a  Title  I 
project  area  or  school  in  either  of  the 
two  fiscal  years  preceding  the  fiscal 
year  for  which  the  funds  will  be  granted. 

Submission  of  comparability  reports 
(1 201.113) 

This  section  has  been  revised  to  state 
that  an  LEA  that  is  currently  relieved  of 
the  obligation  to  file  a  comparability 
report  because  it  qualifies  for  an 
exemption  must  still  maintain  records 
that  demonstrate  that  the  LEA  is  in 
compliance  with  those  comparability 
requirements. 

Maintaining  comparability  (%  201.120) 

This  section  has  been  revised  in  two 
respects.  First,  an  LEA  that  has  met  the 
comparability  requirements  is  required 
to  make  only  one  comparability 
determination  between  January  1,  and 
April  30.  Second,  the  LEA  does  not  have 
to  make  any  adjustments  in  enrollments 
or  staffing  for  any  of  its  schools  unless 
the  LEA  has  a  school  with  a  staff  ratio 
in  excess  of  110  percent  or  instructional 
service  expenditures  per  child  of  less 
than  90  percent  of  the  corresponding 
staff  ratios  or  instructional  service 
expenditures  for  the  comparison  group 
of  schools. 

Supplement,  not  supplant  (%  §  201.30-43) 

These  sections  retain  the  same  basic 
substantive  provisions  that  were 
included  in  the  proposed  regulations. 
However,  in  response  to  public 
comments,  and  in  reconsideration  of  the 
legislative  history,  further  clarification 
and  additional  examples,  have  been 
included  in  §§  201.3CM3. 

The  Secretary  recognizes  that  the 
regulations  for  supplement,  not  supplant 
are  extensive  and  somewhat  complex, 
however  the  regulations  deal 
comprehensively  with  extremely 
difficult  statutory  provisions.  The 
additional  guidance  was  requested  by 
commenters,  and  consistent  with  the 
legislative  history  included  in  the 
reports  on  the  Education  Amendments 
of  1978  (Pub.  L.  95-561)  issued  by  the 
House  of  Representatives  and  the 
Senate  (See  H.  Rep.  No.  95-1137, 95th 
Cong.  2d.  Sess.,  28-30  (1978);  S.  Rep.  No. 
95-856,  95th  Cong.  2d.  Sess.,  15-18 


(1978)).  The  reports  concluded  that 
previous  regulations  were  not 
“sufficiently  comprehensive,"  and  that 
new  regulations  “must  contain  legal 
non-supplanting  models  and  include 
examples,  explaining  how  the  general 
principles  apply  to  day-to-day 
situations."  (H.  Rep.  No.  95-1137,  p.  29; 

S.  Rep.  No.  95.1137,  pp.  15-16). 

The  regulations  give  grantees 
necessary  guidance  and  considerable 
flexibility  in  areas  such  as  designing 
projects  which  include  handicapped 
children,  or  children  whose  primary  or 
home  language  is  other  than  English. 

F.  Invitation  to  Comment 

Although  these  regulations  are  issued 
in  final  form,  the  Depertment  invites 
further  comments  on  the  problems  faced 
in  administering  the  requirements 
concerning  “Excess  Costs"  (§§  200.93- 
200.95)  and  “Supplement,  not  Supplant" 
(§§  201.130-201.143),  and  suggestions  for 
changes  in  these  provisions  in  future 
Title  I  regulations  and  legislation.  These 
comments  and  suggestions  are  being 
invited  because  of  the  additional 
material  included  in  those  sections.  To 
be  considered,  comments  on  these 
sections  must  be  received  on  or  before 
(60  days  after  publication). 

G.  Address 

Comments  should  be  addressed  to  Dr. 
John  F.  Staehle,  Office  of  Compensatory 
Education,  Department  of  Education.  400 
Maryland  Avenue,  S.W.,  (Room  3642, 
ROB-3]  Washington,  D.C.  20202. 

H.  Regulatory  Flexibility  Act  Analysis 

The  Regulatory  Flexibility  Act  (Pub.  L 
96-354,  enacted  Sept.  19, 1980]  requires 
each  Federal  agency  to  prepare  an 
initial  regulatory  flexibility  analysis  and 
a  final  regulatory  flexibility  analysis  for 
each  regulation  that — 

(1)  Is  published  as  a  notice  of 
proposed  rulemaking  after  January  1. 
1981,  and 

(2)  Has  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
(small  businesses,  small  organizations, 
or  small  governmental  jurisdictions). 

Because  the  Department  has  not  yet 
established  its  ovtm  definitions  of  “small 
organization”  and  “small  governmental 
jurisdiction",  as  contemplated  by  the 
Act,  it  is  not  possible  to  prepare  a  full 
initial  regulatory  flexibility  analysis  at 
this  time  for  the  regulations  on  “Excess 
Cost”  (§§  200.93-200.95)  and 
“Supplement,  not  Supplant  (§§  201.130- 
201.143).  Further,  it  is  impracticable  to 
delay  publication  while  the  necessary 
definitions  are  being  developed.  In  these 
circumstances,  the  Regulatory 
Flexibility  Act  permits  a  waiver  or  delay 
of  the  initial  regulatory  flexibility 
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analysis.  If  it  is  determined  that  these 
regulations  are  subject  to  that  Act,  the 
Secretary  will  prepare  the  necessary 
analyses  at  a  later  date. 

As  an  interim  measure,  this  document, 
to  the  maximum  extent  possible, 
includes  information  of  the  kind 
contemplated  by  the  Regulatory 
Flexibility  Act,  including  the  reasons  for 
the  regulations,  the  objectives  and  legal 
basis  for  the  regulations,  and  any 
significant  issues  and  alternatives  for 
consideration  by  the  public.  To  assist 
the  Department  in  determining  whether 
the  Regulatory  Flexibility  Act  applies  to 
these  regulations,  and  in  complying  with 
the  Act’s  requirements,  public  comment 
is  especially  invited  on  the  following 
matters: 

(1)  The  number  and  kind  of  small 
entities  (small  businesses,  small 
organizations,  or  small  governmental 
jurisdictions)  affected  by  the 
regulations; 

(2)  The  reporting,  recordkeeping,  and 
compliance  burdens  imposed  by  the 
regulations  on  small  entities; 

(3)  The  type  of  professional  skills 
necessary  for  preparation  of  any  reports 
or  records  required  by  the  regulations; 

(4)  Any  Federal  rules  that  may 
duplicate,  overlap,  or  conflict  with  the 
regulations: 

(5)  Any  signiHcant  alternatives  that 
would  accomplish  the  purposes  of  the 
applicable  statute  but  would  minimize 
any  significant  economic  impact  of  the 
regulations  on  small  entities.  The 
Secretary  is  particularly  interested  in 
suggestions  on  alternatives  such  as  the 
following: 

•  The  establishment  of  differing 
reporting  or  compliance  requirements  or 
timetables  that  take  into  account  the 
resources  available  to  small  entities. 

•  The  clarification,  consolidation,  or 
simplification  of  compliance  and 
reporting  requirements  for  small  entities. 

•  The  use  of  performance  rather  than 
design  standards. 

•  An  exemption  for  small  entities 
from  coverage  of  part  or  all  of  the 
regulations. 

I.  Citations  of  Authority 

Both  the  statutory  and  United  States 
Code  citations  and,  in  some  cases,  other 
legal  authority  are  included  in 
parenthesis  on  the  line  following  each 
provision  in  these  proposed  regulations. 
References  to  Sec.  in  these  citations  of 
authority  relate  to  sections  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  as  amended  by  the 
Education  Amendments  of  1978,  Pub.  L 
95-561. 


Dated:  January  8, 1981. 

Shirley  M.  Hufstedler, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance,  No. 
13,428,  Educationally  Deprived  Children- 
Locai  Educational  Agencies  and  No.  13,430, 
Educationally  Deprived  Children-State 
Administration) 

The  Secretary  revises  Part  200  of  Title 
34  of  the  Code  of  Federal  Regulations  to 
read  as  follows: 

PART  200— FINANCIAL  ASSISTANCE 
TO  LOCAL  AND  STATE  AGENCIES  TO 
MEET  SPECIAL  EDUCATIONAL  NEEDS 

Subpart  A— General 

Sec. 

200.1  Purpose. 

200.2  Applicability  of  regulations  in  this 
part. 

200.3  Applicability  of  other  Title  I 
regulations. 

200.4  Applicability  of  other  statutes  and 
regulations. 

200.5  Definitions. 

200.6  Acronyms  that  are  frequently  used. 
200.7-200.9  (Reserved) 

Subpart  B— Allocation  of  Title  I  Funds 

200.10  Amount  of  funds  available  for  Title  I 
grants. 

200.11-200.19  (Reserved) 

Subpart  C— Documents  a  State  Must 
Submit  Before  Receiving  Title  I  Funds 

200.20  State  application. 

200.21  State  monitoring  and  enforcement 
plan  (MEP). 

200.22-200.28  (Reserved) 

Subpart  D— Program  Requirements  That 
Apply  to  All  Agencies  That  Receive  Title  I 
Funds 

Participation 

200.30  Teacher  and  school  board 
participation. 

200.31  Parental  participation. 

200.32-200.39  (Reserved) 

Consultation  and  Coordination 

200.40  Coordination  with  other  programs. 

200.41  Coordination  of  health,  nutrition,  or 
social  services. 

200.42  Simultaneous  use  of  Title  I  funds  and 
other  funds. 

200.43  jointly  operated  projects. 
200.44-200.49  [Reserved] 

Project  Design 

200.50  Use  of  evaluations  in  planning. 

200.51  SufHcient  size,  scope,  and  quality  of 
projects. 

200.52  Prohibition  against  using  Title  I  funds 
to  provide  general  aid. 

200.53  Minimum  expenditure  for  a  Title  1 
project. 

200.54  Sustaining  educational  gains. 

200.55  Individualized  educational  plan. 
200.56-200.59  [Reserved) 

Personnel 

200.60  Training  education  aides  and 
volunteers. 


Sec. 

200.61  Noninstructional  duties. 

200.62-200.69  [Reserved] 

Allowable  Costs 

200.70  Allowable  costs  under  EDGAR. 

200.71  Specific  requirements  concerning 
allowable  costs  under  Title  I. 

200.72  Use  of  Title  I  funds  for  planning. 

200.73  Use  of  Title  I  funds  for  State 
administration. 

200.74  Use  of  Title  I  funds  for  health, 
nutrition,  or  social  services. 

200.75  Use  of  Title  1  funds  for  training 
eligible  persons. 

200.76  Use  of  Title  1  funds  for  bonus  pay. 

200.77  Use  of  Title  I  funds  for  evaluation. 

200.78  lea's  use  of  Title  I  funds  for 
selecting  children  to  receive  Title  I 
services. 

200.79  lea’s  use  of  Title  I  funds  for 
expenses  related  to  advisory  councils. 

200.80  Use  of  Title  1  funds  for  construction. 

200.81  Use  of  Title  I  funds  for  equipment. 

200.82  Use  of  Title  I  funds  for 
reimbursement  of  volunteers. 

200.83  Control  of  funds. 

200.84-200.89  [Reserved] 

Subpart  E— Fiscal  Requirements  That  Apply 
to  All  Agencies  That  Receive  Title  I  Funds 

200.90  Maintenance  of  effort. 

200.91  Waiver  of  the  maintenance  of  effort 
requirement. 

200.92  Supplement,  not  supplant. 

200.93  Excess  costs:  introduction. 

200.94  Excess  costs;  instructional  services. 

200.95  Excess  costs:  noninstructional 
services. 

200.96-200.99  (Reserved] 

Subpart  F— State  and  Local  Administrative 

Responsibilities 

General 

200.100  Applicability  of  the  regulations  in 
Subpart  F. 

200.101  Payments  for  State  administration. 

200.102  Payments  by  SEAs. 

200.103-200.109  [Reserved] 

Application  Approval 

200.110  SEA  approval  of  applications  from 
LEAs  and  State  agencies. 

200.111  Opportunity  for  a  hearing  on 
application  disapproval. 

200.112  Appeal  to  the  secretary. 

200.113  Amendments  to  the  application. 
200.114-200.119  [Reserved] 

State  Rulemaking 

200.120  Authority  for  State  rulemaking. 

200.121  Limitations  on  State  rulemaking 
authority. 

200.122  Examples  of  State  rulemaking. 
200.123-200.129  [Reserved] 

Evaluation 

200.130  Evaluation  Procedures. 
200.131-200.139  [Reserved] 

Recordkeeping 

200.140  Recordkeeping  requirements. 

200.141  Access  to  information. 

200.142  Access  by  State  and  Federal 
auditors. 

200.143-200.149  [Reserved] 

State  Monitoring 

200.150  Obligation  to  adopt  standards  for 
monitoring. 
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200.151  Minimum  standards  for  monitoring. 

200.152-200.159  [Reserved] 

Reporting 

200.160  Reporting  to  the  Secretary. 

200.161  Reporting  to  the  SEA. 

200.162-200.169  [Reserved] 

Technical  Assistance  and  Dissemination  of 

Information 

200.170  Technical  assistance  provided  by 
the  SEA 

200.171  Dissemination  of  information  to 
LEAs  and  State  agencies. 

200.172  Dissemination  of  information  to 
teachers  and  administrators. 

200.173-200.179  [Reserved] 

Complaint  Review  and  Resolution 

200.180  Contents  of  a  complaint. 

200.181  Who  may  file  a  complaint 

200.182  Where  to  file  a  complaint. 

200.183  Required  procedures  for  resolution 
of  complaints  that  are  filed  with  LEAs  or 
State  agencies. 

200.184  Time  limit  for  resolution  of 
complaints  that  are  filed  with  LEAs  or 
State  agencies. 

200.185  Appeals  from  resolutions  by  LEAs 
or  State  agencies. 

200.188  Required  procedures  for  resolution 
of  appeals  and  complaints  that  are  filed 
with  SEAs. 

200.187  Time  limit  for  resolution  of  appeals 
and  complaints  that  are  filed  with  SEAs. 

200.188  Contents  of  the  final  resolution  by 
an  SEA. 

200.189  [Reserved] 

State  Audits.  Resolution,  and  Repayment 

200.190  State  audits. 

200.191  Audit  resolution. 

200.192  Audit  appeals. 

200.193  Appeal  to  the  Secretary. 

200.194  Repayment  of  Misspent  Title  I 
funds. 

200.195  Use  of  Misspent  funds  that  are 
repaid  to  SEAs. 

200.196  Collection  action  by  the  Secretary. 

200.197-200.199  [Reserved] 

State  Withholding  of  Payments 

200.200  SEA  withholding  of  Title  I 
payments. 

200.201  Notice  to  the  public  of  SEA 
withholding. 

200.202  Appeal  to  the  Secretary. 

200.203-200.209  [Reserved] 

State  Compliance  Agreements 

200.210  Use  of  a  State  compliance 
agreement. 

200.211  Contents  of  a  State  compliance 
agreement. 

200.212  Duration  of  a  State  compliance 
agreement. 

200.213  Effect  of  expiration  of  a  State 
compliance  agreement. 

200.214  Notice  of  a  State  compliance 
agreement. 

200.215-200.219  [Reserved] 

Subpart  G— Federal  Administrative 

Responsibilities 

Application  Approval 

200.220  Approval  of  State  applications  and 
annual  program  plans. 

200.221  Opportunity  for  a  hearing  on 
disapproval  of  a  State  application. 


Sec. 

200.222-200.229  [Reserved] 

Evaluation 

200.230  Secretary's  evaluation  procedures. 
200.231-200.239  [Reserved] 

Complaint  Review  and  Resolution 

200.240  Contents  of  a  complaint 

200.241  Procedures  for  receiving  direct 

complaints.  ' 

200.242  Procedures  for  handling  direct 
complaints. 

200.243  Appeals  from  final  resolutions  by 
SEAs. 

200.244  Preliminary  review  of  appeals. 

200.245  The  designated  official's  procedures 
for  resolving  direct  complaints  and 
appeals. 

200.246  Administrative  appeals  from  the 
designated  official's  resolution. 

200.247  Preliminary  review  of 
administrative  appeals. 

200.248  The  assistant  secretary's  procedures 
for  resolving  administrative  appeals. 

200.249  [Reserved] 

Audits  and  Audit  Resolution 

200.250  Audits  by  the  Secretary. 

200.251  Audit  resolution  procedures. 

200.252  Judicial  review  of  audit  resolutions. 
200.253-200.259  [Reserved] 

Withholding  of  Payments 

200.260  Withholding  of  Title  1  payments. 

200.261  Suspension  of  Title  1  paymients 
pending  completion  of  withholding 
proceedings. 

200.262  Judicial  review  of  withholding 
actions. 

200.263  Notice  to  the  public  of  the 
Secretary's  withholding. 

200.264-200.269  [Reserved] 

Federal  Compliance  Agreements 

200.270  Use  of  a  Federal  compliance 
agreement. 

200.271  Contents  of  a  Federal  compliance 
agreement. 

200.272  Time  period  for  coming  into 
compliance  under  a  Federal  compliance 
agreement. 

200.273  Duration  of  a  Federal  compliance 
agreement. 

200.274  Effect  of  expiration  of  a  Federal 
compliance  agreement. 

200.275  Notice  of  a  Federal  compliance 
agreement. 

200.276-200.279  [Reserved] 

Cease  and  Desist  Proceedings 

200.280  Procedures  for  issuing  cease  and 
desist  orders. 

200.281  Judicial  review  of  cease  and  desist 
orders. 

200.282  Enforcement  of  cease  and  desist 
orders. 

200.283-200.289  [Reserved] 

Authority;  Sec.  101-198  of  the  Elementary 
and  Secondary  Education  Act  of  1965,  as 
amended  by  Pub.  L  95-561  (20  U.S.C.  2701- 
28.54].  unless  otherwise ^oted. 

Subpart  A— General 

§  200.1  Purpose. 

The  programs  authorized  by  Title  1  of 
the  Elementary  and  Secondary 


Education  Act  of  1965,  as  amended, 
provide  financial  assistance  to — 

(a)  Local  educational  agencies  (LEAs) 
to  expand  and  improve  their  educational 
programs  through  projects  designed  to 
meet  the  special  educational  needs  of — 

(1)  Educationally  deprived  children  in 
areas  with  concentrations  of  children 
from  low-income  families;  and 

(2)  Children  in  local  institutions  for 
neglected  or  delinquent  children; 

(b)  State  agencies  for  projects 
designed  to  meet  the  special  educational 
needs  of — 

(1)  Handicapped  children;  and 

(2)  Children  in  institutions  for 
neglected  or  delinquent  children,  or  in 
adult  correctional  institutions; 

(c)  State  educational  agencies  (SEAs) 
for  projects  designed  to  meet  the  special 
educational  needs  of  migratory  children 
of  migratory  agricultural  workers  or 
fishers;  and 

(d)  The  Secretary  of  the  Interior  to 
meet  the  special  educational  needs  of 
Indian  children. 

(Sec.  101,  20  U.S.C.  2701) 

§  200.2  Applicability  of  regulations  in  this 
part 

The  regulations  in  this  part  apply  to 
all  programs  authorized  under  'Title  I  of 
the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended. 

(Sec.  101-198,  20  U.S.C.  2701-2854) 

§  200.3  Applicability  of  other  Title  I 
regulations. 

The  regulations  in  this  part  are 
supplemented  by  the  regulations  in  34 
CFR  Parts  201,  302,  203,  and  204,  which 
contain  additional  requirements  relating 
to  each  of  the  categories  of  Title  I 
programs: 

(a)  34  CFR  Part  201  applies  to 
projects — 

(1)  Designed  to  meet  the  special 
educational  needs  of — 

(1)  Educationally  deprived  children  in 
areas  with  concentrations  of  children 
from  low-income  families;  and 

(ii)  Children  in  local  institutions  for 
neglected  or  delinquent  children;  and 

(2)  Operated  by  LEAs, 

(b)  34  CFR  Part  302  applies  to 
projects — 

(1)  Designed  to  meet  the  special 
educational  needs  of  handicapped 
children;  and 

(2)  Operated  by  the  State  agencies 
directly  responsible  for  providing  free 
public  education  for  those  children. 

(c)  34  CFR  Part  203  applies  to 
projects — 

(1)  Designed  to  meet  the  special 
educational  needs  of  children  in 
institutions  for  neglected  or  delinquent 
children,  or  in  adult  correctional 
institutions;  and 
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(2)  Operated  by  the  State  agencies 
directly  responsible  for  providing  free 
public  education  for  those  children. 

(d)  34  CFR  Part  204  applies  to 
projects — 

(1)  Designed  to  meet  the  special 
educational  needs  of  migratory  children 
of  migratory  agricultural  workers  or 
Hshers;  and 

(2)  Operated  by  SEAs. 

(Sec.  101-198,  20  U.S.C.  2701-2854) 

§  200.4  Applicability  of  other  statutes  and 
regulations. 

In  addition  to  the  regulations  in  this 
part  and  in  34  CFR  Parts  201,  302,  203, 
and  204,  the  following  statutes  and 
regulations  apply  to  financial  assistance 
provided  under  Title  I  of  the  Elementary 
and  Secondary  Education  Act  of  1965,  as 
amended: 

(a)  General  Education  Provisions  Act 
(GEPA)  in  20  U.S.C.  1221  et  seq. 

(b)  Education  Department  General 
Adniinistrative  Regulations  (EDGAR]  in 
34  CFR  Part  76  (State-administered 
programs],  34  CFR  Part  77  (General],  and 
34  CFR  Part  78  (Education  Appeal 
Board]. 

(Sec.  101-198,  20  U.S.C.  2701-2854;  20  U.S.C. 
1221  et  seq.;  34  CFR  Parts  76,  77,  and  78) 

§  200.5  Definitions. 

The  following  definitions  apply  to  this 
part  and  to  34  CFR  Parts  201,  302,  203, 
and  204: 

“Applicant”  means  a  party  requesting 
a  grant  or  subgrant  under  a  program 
administered  by  the  Department. 

“Application”  means  a  request  for  a 
grant  or  subgrant  under  a  program 
administered  by  the  Department. 

“Assistant  Secretary”  means  the 
Assistant  Secretary  for  Elementary  and 
Secondary  Education  within  the 
Department. 

“Average  daily  attendance”  (ADA] 
means  the  average  number  of  children  in 
attendance  in  the  schools  of  an  LEA  as 
determined  under  State  law.  However,  if 
the  LEA  in  which  any  child  resides 
makes  or  contracts  to  make  a  tuition 
payment  for  the  free  public  education  of 
that  child  in  a  school  situated  in  another 
LEA,  that  child  shall  be  considered — 

(1]  To  be  in  attendance  at  a  school  of 
the  LEA  that  makes  or  contracts  to  make 
the  tuition  payment;  and 

(2]  Not  to  be  in  attendance  at  a  school 
of  the  LEA  receiving  the  tuition  payment 
or  entitled  to  receive  the  tuition 
payment  under  the  contract. 

“Average  daily  membership”  (ADM] 
means  the  average  number  of  children 
enrolled  in  the  schools  of  an  LEA  as 
determined  under  State  law.  However,  if 
the  LEA  in  which  any  child  resides 
makes  or  contracts  to  make  a  tuition 
payment  for  the  free  public  education  of 


that  child  in  a  school  situated  in  another 
LEA,  that  child  shall  be  considered — 

(1]  To  be  enrolled  in  a  school  of  the 
LEA  that  makes  or  contracts  to  make  the 
tuition  payment;  and 

(2]  Not  to  be  enrolled  in  a  school  of 
the  LEA  receiving  the  tuition  payment  or 
entitled  to  receive  the  tuition  payment 
imder  the  contract. 

“Average  per  pupil  expenditure” — 

(1]  In  the  case  of  a  State  or  the  United 
States,  this  term  means  the  sum  of  (i]  the 
aggregate  current  expenditures  of  all 
LEAs  in  the  State  or  in  the  United 
States,  as  the  case  may  b^,  and  (ii]  any 
direct  current  expenditures  by  the  State 
or  all  of  the  States,  as  the  case  may  be, 
for  the  operation  of  these  LEAs;  divided 
by  (iii]  the  aggregate  number  of  children 
in  ADA  to  whom  these  LEAs  provided 
free  public  education  during  the  year 
preceding  the  one  for  which  the 
computation  is  made. 

(2]  For  purposes  of  this  definition, 
aggregate  ciurent  expenditures  are — 

(i]  Aggregate  expenditures  during  the 
third  fiscal  year  preceding  the  fiscal 
year  for  which  the  computation  is  made; 
or 

(ii]  If  satisfactory  data  for  the  third 
preceding  fiscal  year  in  paragraph  (l](i] 
of  this  section  are  not  available  at  the 
time  of  computation,  aggregate 
expenditures  during  the  most  recent 
preceding  fiscal  year  of  which 
satisfactory  data  are  available. 

(3]  Direct  current  expenditures  shall 
be  computed  without  regard  to  the 
source  of  funds  from  which  these 
expenditures  are  made. 

(4]  For  purposes  of  this  definition,  the 
United  States  means  the  50  States  plus 
the  District  of  Columbia. 

“Cease  and  desist”  means  to 
discontinue  a  prohibited  practice  or  to 
initiate  a  required  practice. 

“Children”  means  persons — 

(1]  Not  above  age  21  who  are  entitled 
to  a  free  public  education  not  above 
grade  12;  or 

(2]  Who  are  of  preschool  age. 

“Construction”  includes  any  work 

needed  for — 

(1]  The  preparing  of  drawings  and 
specifications  for  school  facilities; 

(2]  The  erection,  building,  acquiring, 
altering,  remodeling,  improving,  or 
extending  of  school  facilities;  or 

(3]  The  inspection  and  supervision  of 
the  construction  of  school  facilities. 

“County”  means  those  divisions  of  a 
State  that  are  used  by  the  Secretary  of 
Commerce  in  compiling  and  reporting 
data  regarding  counties. 

"Current  expenditures”  means 
expenditures  for  free  public  education. 
The  term — 

(1]  Includes  expenditures  for 
administration,  instruction,  attendance. 


health  services,  pupil  transportation, 
plant  operation  and  maintenance,  fixed 
charges,  and  net  expenditures  to  cover 
deficits  for  food  services  and  student 
activities;  and 

(2]  Does  not  include  expenditures  for 
community  services,  capital  outlay,  and 
debt  service,  or  any  expenditures  made 
from  funds  granted  under  Title  I  or  Part 
B  (Instructional  materials  and  school 
library  resources]  and  Part  C 
(Improvement  in  local  educational 
practices]  of  Title  IV  of  the  Elementary 
and  Secondary  Education  Act  of  1965,  as 
amended. 

“Department”  means  the  United 
States  Department  of  Education. 

“Elementary  school”  means  a  day  or 
residential  school  that  provides 
elementary  education,  as  determined  by 
State  law. 

“Equipment”  means — 

(1]  Machinery,  utilities,  and  building 
equipment; 

(2]  Any  enclosures  or  structures 
necessary  to  house  the  items  in 
paragraph  (1]  of  this  definition;  and 

(3]  All  other  items  necessary  for  the 
functioning  of  a  facility  that  is  used  to 
provide  educational  services,  including 
items  like — 

(i]  Instructional  equipment  and 
necessary  furniture; 

(ii]  Printed,  published,  and  audio¬ 
visual  instructional  materials;  and 

(iii]  Books,  periodicals,  documents, 
and  other  related  materials. 

“Fiscal  year”  means  the  Federal  fiscal 
year — a  period  beginning  on  October  1 
and  ending  on  the  following  September 
30 — or  another  twelve-month  period 
normally  used  by  the  State  educational 
agency  for  recordkeeping. 

“Free  public  education” — 

(1]  Means  education  that  is 
provided — 

(1]  At  public  expense,  under  public 
supervision  and  direction,  and  writhout 
tuition  charge;  and 

(ii]  As  elementary  or  secondary 
school  education  in  the  applicable  State; 
and 

(2]  Does  not  include  any  education 
provided  beyond  grade  12. 

“Grant  period"  means  the  period  for 
which  grant  funds  have  been  awarded. 

“Local  educational  agency”  (LEA] — 

(1]  Means  a  public  board  of  education 
or  other  public  authority  legally 
constituted  within  a  State  for  either 
administrative  control  or  direction  of — 
or  to  perform  a  service  function  for — 
public  elementary  or  secondary  schools 
in  a  city,  county,  township,  school 
district,  or  other  political  subdivision  of 
a  State,  or  a  combination  of  school 
districts  or  counties  recognized  in  a 
State  as  an  admininstrative  agency  for 
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public  elementary  or  secondary  schools; 
and 

(2)  Includes  any  public  institution  or 
agency — other  than  those  specified  in 
paragraph  (1)  of  this  definition — having 
administrative  control  and  direction  of  a 
public  elementary  or  secondary  school. 

“Parent”  means  natural  parent,  step¬ 
parent,  parent  through  adoption,  legal 
guardian,  or  other  persons  acting  in  the 
place  of  a  parent.  * 

“Participating  children”  means 
children  selected  to  receive  Title  1 
services  dining  the  current  fiscal  year. 

“Preschool  children”  means  children 
who  are — 

(1)  Below  the  age  and  grade  level  at 
which  the  applicant  agency  provides 
free  public  education;  and 

(2)  Of  the  age  or  grade  level  at  which 
they  can  benefit  from  an  organized 
instructional  program  provided  in  a 
school  or  instructional  setting. 

“Project”  means  the  activity  described 
in  an  application. 

“Project  period”  means  the  period  for 
which  the  SEA  or  the  Secretary 
approves  a  project. 

“Public,”  as  applied  to  an  agency, 
organization,  or  institution,  means  that 
the  agency,  organization,  or  institution  is 
under  the  administrative  supervision  or 
control  of  a  government  other  than  the 
Federal  Government. 

“School  facilities” — 

[1]  Means  classrooms  and  related 
facilities,  including  initial  equipment,  for 
free  public  education,  or  interests  in 
land,  including  site,  grading,  and 
improvements,  on  which  the  facilities 
are  constructed;  and 

(2)  Does  not  include  those 
gymnasiums  and  similar  facilities 
intended  primarily  for  exhibitions  for 
which  admission  is  to  be  charged  to  the 
general  public. 

“Secondary  school” — 

(1)  Means  a  day  or  residential  school 
that  provides  secondary  education,  as 
determined  by  State  law;  and 

(2)  Does  not  include  any  education 
provided  beyond  grade  12. 

“Secretary”  means  the  United  States 
Secretary  of  Education. 

“State”  means — 

(1)  A  State  of  the  United  States;  or 

(2)  Puerto  Rico,  Guam,  the  District  of 
Columbia,  American  Samoa,  the -Virgin 
Islands,  the  Northern  Mariana  Islands, 
or  the  Trust  Territory  of  the  Pacific 
Islands. 

“State  agency”  means — 

(1)  A  State-operated  agency  directly 
responsible  for  providing  free  public 
education  for  handicapped  children,  as 
that  term  is  defined  in  section  602(1)  of 
the  Education  of  the  Handicapped  Act 
(20  U.S.C.  1401(1)); 


(2)  A  State-operated  agency  directly 
responsible  for  providing  free  public 
education  for  children  in  institutions  for 
neglected  or  delinquent  children,  or  in 
adult  correctional  institutions;  or 

(3)  A  State  educational  agency  in  its 
capacity  as  an  agency  operating  a 
program  for  migratory  children  of 
migratory  agricultural  workers  or 
fishers.  The  term  “State  agency”  does 
not  include  a  State  educational  agency 
in  its  capacity  as  the  agency  carrying 
out  State  administrative  responsibilities 
under  Subpart  F  of  this  part. 

“State  educational  agency”  (SEA) 
means  the  State  Board  of  Education  or 
other  agency  or  officer  primarily 
responsible  for  the  supervision  of  public 
elementary  and  secondary  schools  in 
the  State.  In  the  absence  of  this  officer 
or  agency,  it  is  an  officer  or  agency 
designated  by  the  Governor  or  by  State 
law. 

“Suspension”  means  temporarily 
stopping  payment  of  Federal  funds  to  an 
agency  receiving  Title  I  assistance  and 
stopping  that  agency’s  authority  to 
charge  costs  to  a  Title  I  project,  pending 
the  outcome  of  a  withholding  hearing. 

“Title  I”  means  Title  I  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  as  amended,  dealing  with 
financial  assistance  to  meet  the  special 
educational  needs  of  children. 

“Title  rV”  means  Title  FV  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  as  amended,  dealing  with 
educational  improvement,  resources, 
and  support. 

“Title  V”  means  Title  V  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  as  amended,  dealing  with 
State  leadership. 

“Withholding”  means  stopping 
payment  of  Federal  funds  to  an  agency 
receiving  Title  I  assistance  and  stopping 
that  agency’s  authority  to  charge  costs 
to  a  Title  I  project  for  the  period  of  time 
the  agency  is  in  violation  of  a 
requirement. 

(Sec.  101-198,  20  U.S.C.  2701-2854;  Sec. 
408(a)(1)  of  GEPA,  20  U.S.C.  1221e-3(a)(l)) 

§  200.6  Acronyms  that  are  frequently 
used. 

The  following  acronyms  are  used 
frequently  in  this  part  and  34  CFR  Parts 
201,  302,  203,  and  204: 

“ADA”  stands  for  average  daily 
attendance. 

“ADM”  stands  for  average  daily 
membership. 

“EDGAR”  stands  for  the  Education 
Department  General  Administrative 
Regulations. 

“ESEA”  stands  for  the  Elementary 
and  Secondary  Education  Act  of  1965,  as 
amended. 


“GEPA”  stands  for  the  General 
Education  Provisions  Act. 

“LEA”  stands  for  local  educational 
agency. 

“Ml^”  stands  for  monitoring  and 
enforcement  plan. 

“SEA”  stands  for  State  educational 
agency. 

(Sec.  101-198, 20  U.S.C.  2701-2854;  Sec. 
408(a)(1)  of  GEPA,  20  U.S.C.  1221e-3(a)(l)) 

§§200.7-200.9  (Reserved! 

Subpart  B — Allocation  of  Title  I  Funds 

§  200.10  Amount  of  funds  available  for 
Title  I  grants. 

(a)  Grants  to  SEAs.  The  Secretary 
annually  notifies  an  SEA  of  the  amount 
of  funds  the  SEA  is  eligible  to  receive 
for  the  next  fiscal  year  for — 

(1)  Allocation  to  State  agencies  under 
paragraph  (b)  of  this  section  and  to 
LEAs  under  paragraph  (c)  of  this 
section; 

(2)  State  administration  of  Title  I 
programs;  and 

(3)  If  applicable,  projects  under  34 
era  Part  204  for  migratory  children  of 
migratory  agricultural  workers  or 
fishers. 

(b)  Grants  to  State  agencies.  The  SEA 
shall  annually  notify  each  eligible  State 
agency  of  the  amount  of  Title  I  funds 
that  the  Secretary  has  determined  the 
State  agency  is  eligible  to  receive  under 
34  era  Parts  302  or  203  for  the  next 
fiscal  year. 

(c)  Grants  to  LEAs.  The  SEA,  on  the 
basis  of  State  and  county  allocations 
provided  the  Secretary  or,  if  necessary, 
on  the  basis  of  other  data,  shall 
annually — 

(1)  Determine  the  amount  of  Title  I 
funds  that  each  LEA  is  eligible  to 
receive  under  34  CFR  Part  201  for  the 
next  fiscal  year,  and 

(2)  Notify  each  LEA  of  the  amount 
determined  under  paragraph  (c)(1)  of 
this  section. 

(d)  Payments  to  the  Department  of 
the  Interior.  The  Secretary  annually 
determines  the  amount  of  Title  I  funds 
allotted  for  payments  to  the  Secretary  of 
the  Interior  to  meet  the  special 
educational  needs  of  educationally 
deprived  Indian  children. 

(Sec.  Ill,  20  U.S.C.  2711) 

§§200.11-200.19  [Reserved] 

Subpart  C— Documents  a  State  Must 
Submit  Before  Receiving  Title  I  Funds 

§  200.20  state  application. 

(a)  Submission  of  the  State 
application.  A  State  that  wishes  to 
receive  Title  I  funds,  except  funds  for  a 
project  for  migratory  Chilian  covered 
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by  34  CFR  Part  204,  shall  have  on  file 
with  the  Secretary  an  application  that — 

(1)  Has  been  properly  submitted  to 
the  Secretary  by  the  SEA  of  that  State; 
and 

(2)  Meets  the  requirements  in 
paragraph  (b)  of  this  section. 

(b)  Contents  of  the  State  application. 
The  application  required  by  paragraph 
(a)  of  this  section  hiust  include — 

(1)  Satisfactory  assurances  that  the 
SEA  will  comply  with  all  applicable 
requirements  of — 

(1)  The  Title  I  statute  and  regulations: 

(ii)  EDGAR;  and 

(iii)  GEPA  (Section  435  of  GEPA 
specifically  requires  that  an  application 
contain  certain  assurances);  and 

(2)  Any  additional  information  that 
the  Secretary  considers  necessary  to 
make  the  findings  required  under 
section  182  of  Title  I  pertaining  to 
approval  of  applications. 

(Sec.  162,  20  U.S.C.  2802;  Sec.  182,  20  U.S.C. 
2832:  Sec.  435  of  GEPA,  20  U.S.C.  1232d) 

§  200.21  State  monitoring  and 
enforcement  plan  (MEP). 

(a)  Submission  of  the  MEP.  An  SEA 
that  receives  Title  I  assistance  shall 
submit  to  the  Secretary — 

(1)  A  single  MEP  that  covers  all  Title  I 
programs;  or 

(2)  A  separate  MEP  for  each  of  the 
four  categories  of  Title  I  programs 
described  in  §  200.3. 

(b)  Frequency  of  submission.  (l)The 
S^  shall  submit  the  MEP,  or  MEPs, 
required  under  paragraph  (a)  of  this 
section  at  the  times  the  Secretary 
prescribes. 

(2)  In  any  case,  this  shall  be  at  least 
once  every  three  years. 

(c)  Contents  of  the  MEP.  The  MEP 
must  include — 

(1)  A  report  of  the  Title  I  monitoring 
and  enforcement  activities,  that  the  SEA 
has  conducted  since  submitting  its 
previous  MEP; 

(2)  A  program  of  regular  visits  by  SEA 
personnel  to  Title  I  projects  that  meets 
the  requirements  in  §  200.151; 

(3)  A  statement  of  the  matters  to  be 
reviewed  during  the  site  visits  that 
meets  the  requirements  in  §  200.151; 

(4)  A  description  of  the  SEA’s 
procedures  for  verifying  information 
provided  by  LEAs  and  State  agencies, 
including  the  use  of  other  sources 
available  to  the  SEA  to  verify  that 
information; 

(5)  A  description  of — 

(i)  The  State’s  procedures  required  by 
§  200.190  for  conducting  regular  audits 
of  Title  I  expenditures  made  by  LEAs 
and  State  agencies;  and 

(ii)  The  SEA’s  procedures  for 
resolving  audit  Hndings  and 


recommendations  under  §  §  200.191- 
200.196: 

(6)  A  description  of  the  SEA’s 
procedures  for  resolving  direct 
complaints  and  appeals  under 
§§  200.180-200.188;  and 

(7)  A  desscription  of  the  SEA’s 
methods  for  determining  that  LEAs  are 
in  compliance  with  the  requirements  in 
34  CFR  201.80-201.82  and  34  CFR  201.90- 
201.97  concerning  the  equitable 
provision  of  services  to  children 
enrolled  in  private  schools. 

(d)  Amendments.  An  SEA  shall 
submit  to  the  Secretary  amendments  to 
an  MEP  whenever  the  SEA  has 
substantially  changed  a  policy  or 
procedure  that  is  described  in  that  MEP. 

(e)  Copies  of  MEP.  Upon  request,  an 
SEIA  shall  provide,  without  charge,  a 
copy  of  its  current  MEP  to  any  Title  I 
advisory  council  or  LEA. 

(Sec.  171,  20  U.S.C.  2821) 

§§200.22-200.29  [Reserved] 

Subpart  D— Program  Requirements 
That  Apply  to  All  Agencies  That 
Receive  Title  I  Funds 

Participation 

§  200.30  Teacher  and  school  board 
participation. 

An  agency  that  receives  Title  I 
assistance  shall — 

(a)  Involve  the  following  persons  in 
both  planning  for  Title  I  projects  and 
evaluating  their  effectiveness; 

(1)  Teachers  in  schools  participating 
in  the  Title’I  project. 

(2)  School  boards,  or  comparable 
authorities,  that  have  jurisdiction  over 
the  schools  participating  in  the  Title  I 
project  and  are  responsible  to  the 
public;  and 

(b)  Make  available  to  the  persons 
described  in  paragraph  (a)  of  this 
section  a  copy  of  the  Title  I  project 
evaluation  required  by  §  200.130  so  that 
those  persons  can  use  the  evaluation  in 
planning  and  improving  projects  to  be 
carried  out  in  subsequent  years. 

(Sec.  124(i).  20  U.S.C.  2743(i)) 

§  200.31  Parental  participation. 

(a)  Required  parental  participation. 

An  agency  that  receives  Title  I 
assistance  shall  give  the  parents  of 
children  participating  in  'Title  I  projects 
an  opportunity  to — 

(1)  Participate  in  establishing  Title  I 
projects; 

(2)  Make  recommendations 
concerning  the  instructional  goals  of 
Title  I  projects;  and 

(3)  Assist  their  children  in  achieving 
the  instructional  goals. 

(b)  Information  for  parents.  In  order  to 
facilitate  the  parental  participation 


described  in  paragraph  (a)  of  this 
section,  the  agency  that  receives  Title  I 
assistance  shall  inform  the  parents  of 
children  participating  in  its  Title  I 
projects  of — 

(1)  The  instructional  goals  of  the 
current  Title  I  projects:  and 

(2)  The  progress  that  their  children  are 
making  toward  achieving  the 
instructional  goals. 

'  (c)  Other  applicable  regulations  on 
parental  involvement.  Title  34  CFR  Parts 
201  and  204  contain  additional 
requirements  for  parental  involvement 
in  the  Title  I  projects  covered  by  those 
parts. 

(Sec.  124(j),  20  U.S.C.  2734(j)) 

§§  200.32-200.39  [Reserved] 

Consultation  and  Coordination 

§  200.40  Coordination  with  other 
programs. 

(a)  An  agency  that  receives  Title  I 
assistance  shall  demonstrate  in  its  Title 
I  project  application  that — 

(1)  In  developing  its  Title  I  project,  it 
has  taken  into  consideration  the  benefits 
and  services  that  are  or  may  be 
available,  during  the  period  covered  by 
the  application,  through  other  public  and 
private  agencies,  organizations,  or 
individuals;  and 

(2)  In  order  to  avoid  duplication  of 
effort  and  to  ensure  that  all  projects 
complement  each  other,  it  has 
considered  suggestions  and  offers  of 
assistance  made  by  other  agencies  that 
may  aid  in  carrying  out  or  making  more 
effective  the  Title  I  project. 

(b)  The  Secretary  strongly  encourages 
the  agency  to  coordinate  Title  I 
instructional  services  with  services 
provided  under  other  programs, 
including  the  regular  instructional 
program  provided  by  the  LEA. 

(Sec.  124(f)(1),  20  U.S.C.  2734(f)(1)) 

§  200.41  Coordination  of  health,  nutrition, 
or  social  services. 

(a)  Requests  for  assistance.  (1)  Before 
an  agency  that  receives  Title  I 
assistance  may  use  Title  I  funds  for 
health,  nutrition,  or  social  services,  it 
must  ask  the  SEA  for  assistance  in 
locating  and  using  other  Federal  and 
State  programs  that  provide  these 
services. 

(2)  In  its  request  for  the  assistance 
described  in  paragraph  (a)(1)  of  this 
section,  the  agency  shall  ask  the  SEA  for 
information  Concerning — 

(i)  Other  programs  that  provide  the 
types  of  health,  nutrition,  or  social 
services  that  the  agency  wishes  to 
provide  with  Title  I  funds; 

(ii)  The  types  of  services  provided  by 
these  programs;  and 
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(iii)  The  conditions  and  procedures  for 
obtaining  the  services  under  these  other 
programs,  including  where  the  services 
are  available. 

(b)  Approval  by  the  SEA.  The  SEA 
may  approve  the  use  of  Title  I  funds  for 
health,  nutrition,  or  social  services  only 
if — 

(1)  The  services  are  designed  to 
address  an  identiHed  need  of  the 
children  who  have  been  selected  to 
participate  in  the  Title  I  project;  and 

(2) (i)  The  funds  and  services  available 
from  other  programs  are  being  fully  used 
and  are  inadequate  to  meet  the 
identified  needs  of  the  children  who 
have  been  selected  to  participate  in  the 
Title  I  project: 

(ii)  The  services  are  not  available  at 
all;  or 

(iii)  The  conditions  for  receipt  of  the 
services  cannot  be  met. 

(Sec.  124(f)(2),  20  U.S.C.  2734(f)(2)) 

§  200.42  Simultaneous  use  of  Title  I  funds 
and  other  funds. 

An  agency  that  receives  Title  I 
assistance  may  simultaneously  use  Title 
I  funds  and  funds  from  other  sources  to 
finance  portions  of  a  particular  service 
or  project  if  the  agency — 

(a) (1)  Clearly  and  separately  identiHes 
the  portion  of  the  service  or  project 
supported  with  Title  I  funds,  and  the 
portion  or  portions  supported  by  each 
other  source  of  fimds;  and 

(2)  Maintains  records  that  are 
adequate  to  document  that  all  Title  I 
funds  are  spent  in  compliance  with  all 
applicable  Title  I  requirements;  or 

(b)  QualiHes  for  an  exception  under 
§  200.140(c). 

(Sec.  124(f),  20  U.S.C.  2734(f);  Sec.  127(a),  20 
U.S.C.  2737(a)) 

§  200.43  Jointly  operated  projects 

Two  or  more  agencies  may  apply  to 
operate  a  Title  I  project  jointly  if — 

(a)  The  agencies  have  entered  into  an 
agreement  for  carrying  out  the  jointly 
operated  project;  and 

(b)  The  terms  of  the  agreement  are 
specified  in  a  joint  Title  I  project 
application. 

(Sec.  124(o).  20  U.S.C.  2734(o)) 

§§  200.44-200.49  [Reserved] 

Project  Design 

§  200.50  Use  of  evaluations  in  planning. 

An  agency  that  receives  Title  I 
assistance  shall  use  the  results  of  the 
evaluations  required  imder  §  200.130  in 
planning  for  and  improving  Title  I 
projects. 

(Sec.  124(g).  20  U.S.C.  2734(g)) 


§  200.5 1  Sufficient  size,  scope  and  quality 
of  projects. 

An  agency  that  receives  Title  I 
assistance  may  u§e  Title  I  funds  for  a 
project  only  if— 

(a)  The  educational  objectives  of  the 
project  are  directly  related  to  one  or 
more  of  the  special  educational  needs  of 
the  children  participating  in  the  project; 

(b)  The  resources  to  be  used  in  the 
project  and  the  plans  for  their  use  are 
consistent  with  and  show  reasonable 
promise  of  substantial  progress  toward 
meeting  the  special  educational  needs  of 
the  children  being  served:  and 

(c)  The  project  is  concentrated  on  a 
sufficiently  limited  number  of  services 
and  a  sufficiently  limited  number  of 
children  to  show  reasonable  promise  of 
substantial  progress  toward  meeting  the 
special  educational  needs  of  the 
children  being  served. 

(Sec.  124(d).  20  U.S.C.  2734(d)) 

§  200.52  Prohibition  against  using  Title  I 
funds  to  provide  general  aid. 

Except  as  provided  in  34  CFR 
201.71(d)  and  34  CFR  201.72-201.74,  an 
agency  that  receives  Title  I  assistance — 

(a)  Shall  use  Title  I  funds  only  for 
projects  that  are  designed  to  meet  the 
special  educational  needs  of  the  eligible 
children  that  are  selected  to  participate 
in  the  project;  and 

(b)  May  not  use  Title  I  funds  for  a 
project  that  has  been  designed  to  meet, 
or  will  have  the  effect  of  meeting,  the 
general  needs  of — 

(1)  A  school; 

(2)  The  agency: 

(3)  An  entire  grade;  or 

(4)  The  student  body  at  large  in  a 
school. 

(Sec.  124(a),  20  U.S.C.  2734(a)) 

§  200.53  Minimum  expenditure  for  a  Titie  I 
project. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  Title  I  project  must 
involve  expenditures  of  at  least  $2,500  of 
Title  1  fimds. 

(b)  An  SEA  may  reduce  the  minimum 
expenditure  requirement  in  paragraph 
(a)  of  this  section  if  the  SEA  determines 
that  it  is  impossible  for  the  agency  that 
is  receiving  Title  1  assistance  to — 

(1)  Meet  the  requirement  on  its  own; 
or 

(2)  Join  with  another  agency  or 
agencies  for  the  purpose  of  meeting  the 
requirement,  for  reasons  such  as — 

(i)  The  distance  between  the  agencies; 
or 

(ii)  The  difficulty  of  travel  between 
the  agencies. 

(Sec.  124(d).  20  U.S.C.  2734(d)) 


§  200.54  Sustaining  educational  gains. 

(a)  In  developing  a  project  to  be 
assisted  with  Title  I  fwds,  an  agency 
shall  consider  including  components 
designed  to  sustain  the  educational 
gains  of  children  participating  in  the 
project  beyond  the  school  year  during 
which  the  agency  conducts  the  project. 

(b)  Examples  of  components  the 
agency  may  consider  in  meeting  the 
requirement  in  paragraph  (a)  of  this 
section  include,  but  are  not  limited  to— 

(1)  Summer  school  projects; 

(2)  Projects  at  the  intermediate  level — 
for  example,  junior  high  or  middle 
school  projects;  and 

(3)  Projects  at  the  secondary  school 
level. 

(Sec.  124(k),  20  U.S.C.  2734(k)) 

§  200.55  Individualized  educational  plan. 

The  Secretary  encourages  an  agency 
that  receives  Title  I  assistance  to 
develop,  if  feasible,  an  individualized 
educational  plan  for  each  child  that 
participates  in  the  Title  1  project.  The 
plan  shall  be — 

(a)  Agreed  to  by  a  representative  of 
the  agency,  the  child’s  Title  I  teacher,  a 
parent  of  the  child  and,  if  appropriate, 
the  child;  and 

(b)  Evaluated  periodically  and  revised 
accordingly. 

(Sec.  129,  20  U.S.C.  2739) 

§§200.56-200.59  [Reserved] 

Personnel 

§  200.60  Training  education  aides  and 
volunteers. 

An  agency  operating  a  Title  I  project 
that  includes  education  aides  or 
volunteers  shall,  under  a  well-developed 
plan,  provide  those  education  aides  and 
volunteers  with  training  that — 

(a)  Is  directly  related  to  a  Title  I 
service: 

(b)  Is  provided  as  needed  to  ensure 
that  the  education  aides  and  volunteers 
are  adequately  trained; 

(c)  Includes  the  participation  of  the 
professional  staff  who  are,  or  will  be, 
assisted  by  the  education  aides  and 
volunteers;  and 

(d)  Is  coordinated  with  other  training 
programs  being  provided  by  the  agency. 
(Sec.  124(1),  20  U.S.C.  2734(1)) 

§  200.61  Nonlnstructionsl  duties. 

(a)  Conditions  for  assigning  Title  I 
personnel.  An  agency  that  receives  Title 
I  assistance  may  assign  personnel  paid 
entirely  with  Title  I  funds  to  certain 
duties  that  are  not  related  to  classroom 
instruction  and  that  do  not  benefit  only 
the  children  participating  in  the  Title  1 
project,  if — 
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(1)  These  noninstructional  duties  are 
limited,  rotating,  and  supervisory; 

(2)  Personnel  with  functions  similar  to 
those  of  the  Title  I  personnel,  but  who 
are  not  paid  with  Title  I  fimds,  are 
assigned  to  these  noninstructional 
duties  at  the  same  school  site; 

(3)  These  noninstructional  duties  do 
not  include  substitute  teaching  of  a  non- 
Title  I  class  or  regular  supervision  of  a 
homeroom; 

(4)  The  Title  I  personnel  do  not 
perform  any  duties  for  pay  that  non- 
Title  I  personnel  perform  without  pay; 
and 

(5)  The  proportion  of  total  work  time 
that  Title  I  personnel  at  the  same  school 
site  spend  performing  these 
noninstructional  duties  does  not  exceed 
the  lesser  of  either— 

(i)  The  proportion  of  total  work  time 

that  non-Title  I  personnel  spend 
performing  these  noninstructional 
duties;  or  t 

(ii)  Ten  percent  of  the  Title  I  person’s 
total  work  time. 

(b)  Examples.  Examples  of  the  types 
of  noninstructional  duties  that  might 
meet  the  conditions  in  paragraph  (a)  of 
this  section  include  hall  duty,  lunchroom 
supervision,  playground  supervision, 
and  other  tasks  commonly  shared 
among  the  staff  in  a  school. 

(Sec.  134,  20  U.S.C.  2754) 

§§  200.62-200.69  [Reserved] 

Allowable  Costs 

§  200.70  Allowable  costs  under  EDGAR. 

Subject  to  the  requirements  in 
§  200.71,  an  agency  that  receives  Title  I 
assistance  may,  in  accordance  with  the 
requirements  in  Subpart  F  of  34  CFR 
Part  76  of  EDGAR,  use  those  funds  to 
meet  the  direct  costs  of  project  activities 
and  certain  indirect  costs  of  project 
activities. 

(Sec.  101-198,  20  U.S.C.  2701-2854;  Sec. 
408(a)(1)  of  GEPA,  20  U.S.C.  1221e-3(a)(l)) 

§  200.71  Specific  requirements  concerning 
allowable  costs  under  Title  I. 

In  addition  to  meeting  the 
requirements  concerning  allowable 
costs  in  Subpart  F  of  34  CFR  Part  76  of 
EDGAR,  an  agency  that  receives  Title  I 
assistance  shall  use  those  funds  in 
compliance  with  the  requirements  in  the 
Title  I  statute  and  Title  I  regulations, 
including  the  requirements  in  §  §  200.72- 
200.83.  In  no  event  may  an  agency  that 
receives  Title  I  assistance  use  those 
funds  for  expenditures  that  are 
imprudent,  extravagant,  excessive,  or 
wasteful. 

(Sec.  101-198,  20  U.S.C.  2701-2854:  Sec. 
408(a)(1)  of  GEPA,  20  U.S.C.  1221e-3(a)(l)) 


§  200.72  Use  of  Title  I  funds  for  planning. 

(a)  Subject  to  the  limitation  on 
amount  in  paragraph  (b)  of  this  section, 
an  agency  may  use  Title  I  funds  for 
planning  if — 

(1)  The  planning  directly  relates  to  a 
Title  I  project  and  results,  or  is 
reasonably  likely  to  result,  in  a  Title  I 
project;  and 

(2)  The  Title  I  fimds  are  needed  for 
planning  because — 

(i)  Of  the  innovative  nature  of  the 
project;  or 

(ii)  The  agency  lacks  the  resources 
that  are  required  to  plan  adequately  for 
the  project. 

(b)  During  a  fiscal  year,  the  amount  of 
Title  I  funds  that  an  agency  may  use  for  , 
the  planning  described  in  paragraph  (a) 
of  this  section  may  not  exceed  the  larger 
of— 

(1)  One  percent  of  the  total  amount  of 
Title  I  funds  received  by  that  agency  for 
that  bscal  year,  or 

(2)  $2,000. 

(Sec.  124(a),  20  U.S.C.  2734(a);  Sec.  124(c),  20 
U.S.C.  2734(c)) 

§  200.73  Use  of  Title  I  funds  for  State 
administration.  . 

An  SEA  shall  comply  with  the  specific 
requirements  in  §  200.101  concerning  the 
use  of  Title  1  funds  for  State 
administration. 

(Sec.  194.  20  U.S.C.  2844;  Sec.  510  of  Title  V, 

20  U.S.C.  3150) 

§  200.74  Use  of  Title  I  funds  for  health, 
nutrition,  or  social  services. 

An  agency  may  use  Title  I  funds  for 
health,  nutrition,  or  social  services  only 
if  the  requirements  in  §  200.41  are  met. 

(Sec.  124(f)(2).  20  U.S.C.  2734(f)(2)) 

§  200.75  Use  of  Title  I  funds  for  training 
eligible  persons. 

(a)  Eligible  persons.  An  agency  may 
use  Title  I  funds  to  train — 

(1)  Staff  members  paid  with  Title  I 
funds,  advisory  council  members,  and 
volunteers  who  will  perform  services  in 
a  Title  I  project; 

(2)  Regular  classroom  teachers  paid 
with  non-Federal  funds  or  staff 
specialists  paid  with  non-Federal  funds 
if  those  persons  provide  instructional 
services  to  participating  children  or 
children  who  will  participate  in  the  next 
school  yean  and 

(3)  Principals  of  schools  in  which 
children  who  participate  in  a  Title  I 
project  or  who  will  participate  in  the 
next  school  year  are  enrolled. 

(b)  Scope  of  the  training.  The  training 
referred  to  in  paragraph  (a)  of  this 
section  must  be — 

(1)  Directly  related  to  the  Title  I 
services  to  be  provided  during  the 
school  year  in  which  the  training  is 
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being  provided  or  in  the  next  school 
year; 

(2)  Directly  related  to  the  functions 
that  the  persons  receiving  the  training 
provide  for  the  children  participating  in 
the  Title  I  project;  and 

(3)  Necessary  to  meet  the  needs  of  the 
participating  children. 

(c)  Other  requirements.  (1)  The 
training  for  education  aides  and 
volunteers  must  also  meet  the 
requirements  of  §  200.60. 

(2)  The  training  of  advisory  council 
members  must  also  meet  the 
requirements  of  34  CFR  201.161. 

(Sec.  124(a).  20  U.S.C.  2734(a):  Sec.  124(1),  20 
U.S.C.  2734(1);  Sec.  125(d),  20  U.S.C.  2735(d)) 

§  200.76  Use  of  Title  I  funds  for  bonus 
pay. 

An  agency  may  use  Title  I  funds  to 
pay  teachers  amounts  imexcess  of 
regular  salaries  as  a  bonus  for  services 
in  Title  I  project  areas  and  project 
schools. 

(Sec.  124(a).  20  U.S.C.  2734(a)) 

§  200.77  Use  Of  Title  I  funds  for 
evaluation. 

An  agency  that  receives  Title  I 
assistance  may  use  Title  I  funds  for 
evaluations  in  accordance  with  the 
requirements  in  §  200.130. 

(Sec.  124(g).  20  U.S.C.  2734(g)) 

§  200.78  LEA’S  use  of  Title  I  funds  for 
selecting  children  to  receive  Title  I 
services. 

An  LEA  that  receives  Title  I 
assistance  may,  in  accordance  with  34 
CFR  201.103,  use  Title  I  funds  for  the 
cost  of  selecting  children  to  receive  Title 
I  services  from  among  children  that  the 
LEA  has  already  identified  as 
educationally  deprived. 

(Sec.  124(a),  20  U.S.C.  2734(a)) 

§  200.79  LEA’S  use  of  Title  I  funds  for 
expenses  related  to  advisory  councils. 

To  the  extent  permitted  under  34  CFR 
§  201.162,  an  LEA  that  receives  Title. I 
assistance  may  use  Title  I  funds  for 
expenses  related  to  advisory  councils. 
(Sec.  125,  20  U.S.C.  2735) 

§  200.80  Use  of  Title  I  funds  for 
construction. 

An  agency  that  receives  Title  I 
assistance  may  use  Title  I  funds  for 
construction  of  school  facilities,  as 
defined  in  §  200.5,  only  if — 

(a)  The  agency  meets  the  construction 
requirements  in  34  CFR  76.600  of 
EDGAR: 

(b)  The  agency  demonstrates  in  its 
Title  I  application  that — 

(1)  The  proposed  construction  is 
essential  to  the  success  of  the  Title  I 
project;  and 
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(2)  It  has  made  every  reasonable 
effort  to  Hnd  other  funds  to  pay  for  the 
construction  before  applying  to  use  Title 
I  funds  for  that  purpose; 

(c)  The  proposed  construction  is 
consistent  with  the  overall  State  plan  for 
the  construction  of  school  facilities; 

(d)  The  proposed  construction  meets 
the  labor  standards  in  section  433  of 
GEPA; 

(e)  The  plans  for  the  proposed  school 
facility  meet  any  standards  that  the 
Secretary  prescribes  to  ensure  that 
school  facilities  constructed  with  Title  I 
funds  are — to  the  extent  appropriate  in 
view  of  the  uses  to  be  made  of  the 
facilities — accessible  to  and  usable  by 
handicapped  persons;  and 

(fj  In  developing  plans  for  the 
proposed  school  facility,  the  agency  has 
given  adequate  consideration  to — 

(1)  Excellence  of  architecture  and 
design;  and 

(2)  The  inclusion  of  works  of  art, 
which  may  represent  up  to  one  percent 
of  the  cost  of  the  facility. 

(Sec.  124(a),  20  U.S.C.  2734(a):  Sec.  124(n).  20 
U.S.C.  2734(n)) 

§  200.81  Use  of  Title  I  funds  for 
equipment 

An  agency  that  receives  Title  I 
assistance  may  use  Title  I  funds  to 
purchase  equipment  only  if  the  agency 
demonstrates  in  its  Title  I  application 
that — 

(a)  The  equipment  is  needed  to 
operate  effectively  the  Title  I  project; 

(b)  In  meeting  the  needs  of  the  Title  I 
project,  it  has  made  every  reasonable 
effort  to  use  equipment  that  it  already 
has;  and 

(c)  It  has  made  every  reasonable 
effort  to  find  other  funds  to  pay  for  the 
equipment  before  applying  to  use  Title  I 
funds  for  that  purpose. 

(Sec.  124(a),  20  U.S.C.  2734(a)) 

§  200.82  Use  of  Title  I  funds  for 
reimbursement  of  volunteers. 

(a)  An  agency  that  receives  Title  I 
assistance  may  use  Title  I  funds  to 
reimburse  a  volunteer  for  the  following 
expenses,  if  the  expenses  are  directly 
related  to  the  performance  of  the  duties 
and  functions  of  the  volunteers  in  the 
Title  I  project  and  approved  in  advance 
by  the  LEA: 

(1)  Transportation. 

(2)  Travel  in  connection  with  an 
approved  project  activity  or  training. 

(3)  Babysitting. 

(4)  Meals  during  the  period  of 
volunteer  service. 

(b)  An  agency  may  not  use  Title  1 
funds  to  reimburse  a  volunteer  for — 

(1)  Salary  lost  because  of  that 
volunteer’s  participation  in  any  Title  I 
related  activity;  or 


(2)  The  cost  of  membership  in  any 
organization  or  group. 

(Sec.  124(a).  20  U.S.C.  2734(a)l;  Sec.  124  (1), 

20  U.S.C.  2734  (1)) 

§  200.83  Control  of  funds. 

An  agency  may  receive  Title  I  funds 
only  if — 

(a)  Control  of  the  Title  I  funds  and 
title  to  property  purchased  with  those 
funds  is  in  a  public  agency;  and 

(b)  A  public  agency  will  administer 
the  Title  I  funds  and  property  purchased 
with  those  funds. 

(Sec.  124(m),  20  U.S.C.  2734(m)) 

§§200.84-200.89  [Reserved] 

Subpart  E— Fiscal  Requirements  That 
Apply  to  All  Agencies  That  Receive 
Title  I  Funds 

§  200.90  Maintenance  of  effort 

(a)  Basic  standard.  (1)  Except  as 
provided  in  §  200.91,  an  SEA  may  ' 
approve  a  Title  I  application  from  an 
L£A  or  State  agency  only  if  that  agency 
demonstrates  the  following  in  the 
application:  Its  expenditures  of  State 
and  local  funds  for  the  free  public 
education  of  children — on  an  aggregate 
or  per  pupil  basis — are  not  less  for  (i) 
the  first  fiscal  year  preceding  the  fiscal 
year  in  which  the  agency  is  applying  for 
Title  I  funds  than  for  (ii)  the  second 
preceding  fiscal  year. 

(2)  Except  if  the  LEA  or  State  agency 
did  not  participate  in  Title  I  in  the 
preceding  fiscal  year,  the  agency  may 
not  use  as  a  second  preceding  fiscal 
year  a  fiscal  year  that  the  agency  did 
not  use  as  a  first  preceding  fiscal  year 
on  a  previous  application. 

(b)  Meaning  of  “per pupil  basis”.  As 
used  in  this  section,  “per  pupil  basis” 
means  per  child  included  in  either  ADA 
or  ADM. 

(c)  Expenditures  to  be  considered.  The 
expenditures  the  SEA  shall  consider  in 
determining  the  LEA’s  or  State  agency’s 
compliance  with  the  basic  standard  in 
paragraph  (a)  of  this  section  are — 

(1)  State  and  local  expenditures  for 
free  public  education,  liiese  include 
expenditures  for  administration, 
instruction,  attendance,  health  services, 
pupil  transportation,  plant  operation  and 
maintenance,  fixed  charges,  and  net 
expenditures  to  cover  deficits  for  food 
services  and  student  activities;  and 

(2)  Expenditures  of  Federal  funds  for 
free  public  education  for  which  the  LEA 
or  State  agency  is  not  accountable  to  the 
Federal  Government,  such  as 
expenditures  of  funds  under  the  School 
Assistance  in  Federally  Affected  Areas 
program. 

(d)  Expenditures  not  to  be  considered. 
The  SEA  may  not  consider  the  following 


expenditures  in  determining  the  LEA’s 
or  State  agency's  compliance  with  the 
basic  standard  in  paragraph  (a)  of  this 
section: 

[1]  Any  expenditures  for  community 
services,  capital  outlay,  or  debt  services. 

(2)  Any  expenditures  of  Federal  funds 
for  which  the  agency  is  accountable  to 
the  Federal  Government.  These  include 
expenditures  made  from  funds  provided 
under  Title  I  or  Part  B  (Instructional 
materials  and  school  library  resources] 
and  Part  C  (Improvement  in  local 
educational  practices]  of  Title  IV. 

(e]  Rounding  off  expenditures.  For 
purposes  of  determining  compliance 
with  the  basic  standard  in  paragraph  (a] 
of  this  section,  expenditures  may  be 
rounded  off  in  the  following  manner 

(1]  Per  pupil  expenditures  for  each  of 
the  fiscal  years  being  compared  may  be 
rounded  to  the  nearest  ten  dollars. 

(2]  The  aggregate  expenditures  for 
each  of  the  fiscal  years  being  compared 
may  be  rounded  to  the  nearest  100 
dollars. 

(Sec.  126(a).  20  U.S.C.  2736(a)) 

§  200.91  Waiver  of  the  maintenance  of 
effort  requirement 

(a]  Waiver  authority.  Under  section 
126(a](2]  of  Title  I  (Waiver  of 
maintenance  of  efiort],  the  Secretary 
may  waive  the  maintenance  of  effort 
requirements  in  §  200.90  for  a  particular 
LEA  or  State  agency  for  one  fiscal  year 
if  the  Secretary  determines  that  the 
waiver  is  equitable  because  of 
exceptional  and  unforeseen 
circumstances. 

(b]  Waiver  request.  An  LEA  or  State 
agency  that  has  not  maintained  its  fiscal 
effort  as  required  in  §  200.90  may  ask 
the  Secretary  to  grant  a  waiver  of  that 
requirement  by  submitting  a  waiver 
request  that  includes — 

(1)  A  statement  of  the  expenditures 
for  the  two  fiscal  years  being  compared; 

(2)  A  statement  of  the  difierence 
between  (i]  the  agency's  level  of  fiscal 
effort  in  the  preceding  fiscal  year  and 
(ii)  the  agency’s  level  of  fiscal  effort  in 
the  second  preceding  fiscal  year,  and 

(3)  A  description  of  the  circumstances 
that  the  agency  considers  to  be 
"exceptional  and  unforeseen.” 

(c]  Secretary’s  criteria.  The  Secretary 
considers  granting  a  waiver  under 
paragraph  (a]  of  this  section  only  if  the 
Secretary  determines  that — 

(1]  The  agency  requesting  the  waiver 
used  every  opportunity  available  under 
State  and  local  laws  to  maintain  the 
necessary  level  of  expenditures;  and 

(2)  The  failure  to  maintain  effort  was 
due  to — 

(i]  A  natural  disaster; 

(ii]  a  major  and  unforeseen  decline  in 
State  or  local  financial  resources,  such 
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as  a  major  loss  of  tax  base  not  due  to 
public  or  governmental  actions; 

(iii)  A  major  and  unforeseen  decline  in 
Federal  fimds  for  free  public  education 
and  for  which  the  agency  is  not 
accountable  to  the  Federal  Government: 
or 

(iv)  Other  exceptional  and  unforeseen 
circumstances,  which  may  not  include 
referenda  or  acts  of  State  legislatiu'es, 
school  boards,  or  other  governmental 
bodies. 

(d)  Actions  resulting  from  a  waiver.  If 
the  Secretary  grants  a  waiver  under 
paragraph  (a)  of  this  section — 

(1)  The  SEA  shall  reduce  the  affected 
agency’s  Title  I  allocation  for  the  fiscal 
year  covered  by  the  waiver  in  exact 
proportion  to  that  agency’s  failure  to 
maintain  100  percent  of  its  level  of 
expenditures  of  State  and  local  funds  for 
the  free  public  education  of  children 
during  the  second  preceding  fiscal  year; 

(2)  If  the  affected  agency  is  an  I<^, 
the  State  shall  reallocate  die  reduction 
to  other  LEAs  in  the  State  in  accordance 
with  34  CFR  201.38;  and 

(3)  For  the  fiscal  year  immediately 
following  the  fiscal  year  for  which  the 
waiver  was  granted,  the  SEA  shall 
determine  the  affected  agency’s 
compliance  with  the  basic  standard  in 

§  200.90  on  the  basis  of  the  level  of  fiscal 
effort  that  would  have  been  required  if 
the  affected  agency  had  not  been 
granted  the  waiver. 

(Sec.  126(a),  20  U.S.C.  2736(a)) 

§  200.92  Supplement,  not  supplant. 

(a)  Basic  requirement  for  all  Title  / 
projects.  An  agency  that  receives  Title  I 
Assistance — 

(1)  Shall  use  Title  I  funds  to 
supplement  and — to  the  extent 
practical — increase  the  level  of  funds 
that  would,  in  the  absence  of  Title  I 
funds,  be  made  available  for  the 
education  of  children  participating  in 
Title  I  projects  from  non-Federal  sources 
for — 

(1)  Regular  programs;  and 

(ii)  The  State  phase-in  programs 
described  in  34  CFR  201.118(c):  and 

(2)  May  not  use  Title  I  funds  to 
supplant  the  non-Federal  fimds  referred 
to  in  paragraph  (a)(1)  of  this  section. 

(b)  Additional  requirement  for  LEAs. 

In  addition  to  meeting  the  basic 
requirement  in  paragraph  (a)  of  this 
section,  an  LEA  that  receives  Title  1 
assistance  must  comply  with  the 
supplement,  not  supplant  requirements 
in  34  CFR  201.130-201.143. 

(Sec.  126(c).  20  U.S.C.  2736(c):  Sec.  126(d),  20 
U.S.C.  2736(d)) 

§  200.93  Excess  costs:  introduction 

(a)  Basic  standard.  (1)  Except  for  the 
exemptions  in  34  CFR  201.118,  an  agency 


that  receives  Title  I  assistance  shall  use 
Title  1  funds  only  for  the  excess  costs  of 
a  Title  I  project. 

(2)  An  agency  uses  Title  I  fimds  for 
the  excess  costs  of  a  Title  I  project  if 
both  of  the  following  conditions  are  met: 

(1)  The  agency  provides  Title  I 
instruction  in  accordance  with  §  200.94 
(Excess  costs:  instructional  services). 

(ii)  The  agency  uses  Title  I  funds  to 
provide  noninstructional  services  in 
accordance  with  §  2(X).95  (Excess  costs: 
noninstructional  services). 

(b)  Meaning  of  "excess  costs.  "As 
used  in  §  §  200.93-200.95,  “excess  costs’’ 
means  average  per  pupil  costs  directly 
attributable  to  a  Title  I  project  over  and 
above  the  agency’s  average  per  pupil 
expenditure,  in  the  most  recent  year  for 
which  satisfactory  data  are  available  for 
pupils  in  the  grade  level  or  levels 
included  in  the  agency’s  Title  I  project. 

(Sec.  126(b),  20  U.S.C.  2736(b);  Sec.  131,  20 
U.S.C.  2751) 

§  200.94  Excess  costs;  instructional 
services. 

(a)  Introduction.  (1)  An  agency 
satisfies  the  requirements  of 

§  200.93(a) (2) (i)  if  it  provides 
instructional  services  in  accordance 
with  the  provisions  of  any  one  of 
paragraphs  (b)  through  (g)  of  this 
section. 

(2)  For  purposes  of  this  section, 
"instructional  services”  means  services 
provided,  as  part  of  a  program  of 
instruction,  by  teachers,  teacher  aides  or 
other  similar  persons. 

(b)  In  class  project.  (1)  For  purposes 
of  this  section,  an  “in  class  project” 
means  a  Title  I  project  in  which 
instructional  services  are  provided  to 
participating  children  in  the  same 
classroom  setting  and  at  the  same  time 
in  which  they  would  receive 
instructional  services  if  they  were  not 
participating  in  the  Title  I  project. 

(2)  An  agency  uses  Title  I  funds  for 
the  excess  costs  of  an  in  class  project 
if — 

(i)  The  project  is  particularly 
designed  to  meet  participants’  special 
educational  needs; 

(ii)  The  classroom  teacher  who  would 
be  responsible  for  the  provision  of 
instructional  services  to  participating 
children  in  the  absence  of  Title  I 
remains  responsible  for  and  continues  to 
perform  those  duties  which  that  teacher 
would  be  required  to  perform  in  the 
absence  of  Title  I,  including  planning  the 
instructional  program  of  participating 
children,  providing  them  with 
instructional  services,  and  evaluatingi 
their  progress;  and 

(iii)  Instructional  staff  paid  for  using 
Title  I  funds  work  under  the  supervision 
of  the  classroom  teacher,  who  would  be 


responsible  for  the  provision  of 
instructional  services  to  participating 
children  in  the  absence  of  Title  I,  so  as 
to  provide  services  which  are 
particularly  designed  to  meet 
participants’  special  educational  needs. 

Example.  An  agency  wishes  to  provide  a 
special  program  of  remedial  instruction  using 
a  teacher  aide  to  ten  high  school  juniors 
assigned  to  one  business  math  class,  and  to 
five  high  school  sophomores  in  a  separate 
compensatory  math  class  which  meets  at  the 
same  time.  The  teacher  aide  spends  half  of 
each  class  period  in  each  class,  working 
individually  with  Title  1  participants  to 
provide  tutorial  assistance  on  an  as-needed 
basis.  Such  a  project  satisfies  the  excess 
costs  requirements  of  §  200.93(a)(2)(i)  if  the 
classroom  teacher,  who  would  be  responsible 
for  providing  instruction  to  the  participating 
children  in  each  case,  continues  to  be 
responsible  for  tasks  such  as  lesson  planning 
and  basic  instruction,  and  meets  with  the 
teacher  aide  on  a  regular  basis  to  ensure  that 
the  Title  1  participants  are  receiving  a 
program  of  instruction  which  meets  their 
individual  needs. 

(c)  Limited  pull  out  project.  (1)  For 
purposes  of  this  section,  a  “limited  pull 
out  project”  means  a  Title  I  project  in 
which — 

(1)  Instructional  services  are  provided 
to  participating  children  in  a  different 
setting  or  at  a  different  time  than  would 
be  the  case  if  those  children  were  not 
participating  in  the  Title  I  project:  and 

(ii)  Services  are  provided  for  a  period 
that  does  not  exceed  25  percent  of  the 
time — computed  on  a  per  day,  per 
month,  or  per  year  basis — that  a 
participating  child  would,  in  the  absence 
of  Title  I  funds,  spend  receiving  from  a 
particular  teacher  of  required  or  elective 
subjects  who  is  paid  with  non-Title  I 
funds. 

(2)  An  agency  uses  Title  I  funds  for 
the  excess  costs  of  a  limited  pull  out 
project  if — 

(i)  The  project  is  particularly  designed 
to  meet  participants’  special  educational 
needs; 

(ii)  The  classroom  teacher,  who  would 
be  responsible  for  the  provision  of 
instructional  services  to  participating 
children  in  the  absence  of  Title  I, 
remains  responsible  for  and  continues  to 
perform  those  duties  which  that  teacher 
would  be  required  to  perform  in  the 
absence  of  Title  I,  including  planning  the 
instructional  program  of  the 
participating  children,  providing  them 
with  instructional  services,  and 
evaluating  their  progress;  and 

(iii)  Instructional  staff  paid  for  using 
Title  I  funds  work  under  the  supervision 
of  the  classroom  teacher,  who  would  be  ' 
responsible  for  the  provision  of 
instructional  services  to  participating 
children  in  the  absence  of  Title  I,  so  as 
to  provide  services  which  are 
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particularly  designed  to  meet 
participants’  special  educational  needs. 

Example.  Fifty  third  graders  participate  in 
a  Title  I  project  designed  to  help  them 
improve  their  reading  skills.  All  the  children 
receive  instruction  in  reading  from  their 
classroom  teacher  as  part  of  their  regular 
program  of  instruction.  Under  the  Title  I 
project,  a  special  resource  center  is  staffed  by 
personnel  paid  with  Title  I  funds;  Title  I 
participants  are  pulled  out  of  class  for  one- 
half  hour,  five  days  per  week,  to  receive 
special  assistance  at  the  resource  center.  The 
time  spent  in  the  resource  center  totals  2.5 
hours,  or  12.5  percent  of  the  20  hours  of 
instructional  time  the  fifty  participating 
children  spend  with  their  classroom  teacher 
as  part  of  their  regular  program  of  instruction. 
This  project  does  not  violate  the  excess  costs 
requirements  of  §  200.93(a](2)(i)  so  long  as  the 
classroom  teacher  whose  instruction  the  Title 
I  project  is  designed  to  supplement  continues 
to  remain  responsible  for  the  program  of 
instruction  which  is  provided  to  the 
participating  children  and  performs  regular 
planning,  instructional,  and  evaluative  duties 
associated  with  those  children.  The 
classroom  teacher  must  also  work  closely 
with  the  resource  center  personnel  to  ensure 
that  a  coordinated  program  of  instruction  is 
provided  so  as  to  meet  the  special  needs  of 
Title  1  participants. 

(d)  Extended  pull  out  project.  (1)  For 
purposes  of  this  section,  an  “extended 
pull  out  project”  means  a  Title  I  project 
in  which — 

(1)  Title  I  services  are  provided  to 
participating  children  in  a  different 
classroom  setting  or  at  a  different  time 
than  would  be  the  case  if  those  children 
were  not  participating  in  the  Title  I 
project;  and 

(ii)  Title  I  services  are  provided  for  a 
period  that  exceeds  25  percent  of  the 
time — computed  on  a  per  day,  per 
month,  or  per  year  basis — that  a 
participating  child  would,  in  the  absence 
of  Title  I  funds,  spend  receiving  from  a  • 
particular  teacher  of  required  or  elective 
subjects  who  is  paid  with  non-Title  I 
funds. 

(2)  An  agency  uses  Title  I  funds  for 
the  excess  costs  of  an  extended  pull  out 
project  if  either  of  the  following 
conditions  are  met: 

(i)  The  agency — 

(A)  Allocates  to  the  Title  I  project  the 
full-time  equivalent  number  of  non-Title 
I  staff  that — in  the  absence  of  the  Title  I 
service — would  have  been  used  to 
provide  the  non-Title  I  funded 
instructional  service  that  is  replaced 
with  the  Title  I  funded  service;  or 

(B)  At  its  discretion,  provides  the 
number  of  full-time  equivalent  staff 
referred  to  in  paragraph  (d](2](i](A) 
rounded  to  the  nearest  whole  number. 

(ii)  The  agency  allocates  to  the  Title  I 
project  an  amount  of  non-Title  I  funds 
required  to  provide  the  number  of  non- 


Title  I  funded  staff  referred  to  in 
paragraph  (d)(2](i)(A]  of  this  section. 

(3)  For  purposes  of  paragraph  (d](2)(i) 
of  this  section,  the  agency  calculates  the 
number  of  full-time  equivalent  staff 
required  for  each  Title  I  project  by 
taking  the  following  steps: 

(i)  Step  1.  The  agency  calculates  the 
number  of  children  served,  on  the 
average,  by  a  full-time  equivalent  staff 
member; 

(ii)  Step  2.  The  agency  calculates  the 
number  of  children  served  by  the  Title  I 
project  (reduced  to  the  same  base  used 
in  measuring  teacher  load  in  Step  1); 

(iii)  Step  3.  The  agency  divides  the 
number  in  Step  2  by  the  number  in  Step 
1.  This  is  the  number  of  full-time 
equivalent  sta^. 

Example.  An  LEA  decides  to  provide  some 
third  and  fourth  graders  with  an  intensive 
program  in  basic  skills,  using  Title  I  funds. 
The  program  is  to  meet  every  day  for  two 
hours.  Ihird  and  fourth  graders  ordinarily 
receive  5  hours  of  instructional  services  per 
day.  The  average  pupil-teacher  ratio  for  third 
and  fourth  graders  is  24  to  1. 

The  LEA  must  provide  either  the  full-time 
equivalent  number  of  staff  that  would  have 
been  used  in  the  absence  of  the  Title  1  service 
to  provide  reading  and  mathematics,  or  the 
amount  of  non-Title  I  funds  required  to 
provide  that  number  of  staff. 

To  determine  the  number  of  full-time 
equivalent  staff  required  to  be  provided,  the 
LEA— 

Determines  that  the  number  of  children 
served  by  a  full-time  equivalent  teacher  is  24 
children  on  a  full-time  basis. 

Calculates  the  number  of  children  served 
by  the  Title  I  project  (80  children  are  served 
at  40  percent  time;  thus  the  project  could 
serve  32  children  on  a  full-time  basis); 

Divides  the  number  of  full-time  equivalent 
children  by  the  number  of  such  chil^en 
served  by  a  full-time  equivalent  staff  member 
(32  divided  by  24  equals  1.33). 

The  LEA  provides  the  appropriate  number 
of  non-Title  I  funded  staff  (1.33  full-time 
teachers),  or  the  number  of  such  staff 
rounded  to  the  nearest  whole  number  (1  full¬ 
time  teacher).  Alternatively,  the  LEA 
provides  an  amount  of  funds  required  to 
provide  the  number  of  staff  (1.33  times  the 
average  salary  for  third  and  fourth  grade 
teachers)  as  its  allocation  to  the  program. 

(e)  Add  on  project.  (1)  For  purposes  of 
this  section,  an  “add  on  project”  is  one 
which  is  provided  at  a  time  in  which 
participants  would  not  otherwise  be 
receiving  non-Title  I  funded 
instructional  services,  including  periods 
such  as  vacations,  weekends,  before  or 
after  regular  school  hours,  or  during 
noninstructional  time. 

(2)  An  agency  uses  Title  I  funds  for 
the  excess  costs  of  an  add-on  project  so 
long  as  the  project  is  particularly 
designed  to  meet  participants’  special 
educational  needs. 

(f)  Replacement  projects.  (1)  For 
purposes  of  this  section,  a  “replacement 


project”  means  a  Title  I  project  in 
which— 

(1)  Title  I  services  are  provided  to 
participating  children  in  a  different 
classroom  setting  or  at  a  different  time 
than  would  be  the  case  if  these  children 
were  not  participating  in  the  Title  I 
project;  and 

(ii)  The  Title  I  project  provides 
services  which  replace  all  or  part  of  the 
course  of  instruction  regularly  provided 
to  Title  I  participants  with  a  distinct, 
self-contained  Title  I  program  which  is 
particularly  designed  to  meet 
participants’  special  educational  needs. 

(2)  An  agency  uses  Title  I  funds  for 
the  excess  costs  of  a  replacement 
project  if  the  conditions  in  either 
paragraphs  (d](2](i)  or  (d](2)(ii)  are  met. 

Example.  An  LEA  decides  to  provide  200 
9th  graders  attending  two  different  junior 
high  schools  (100  in  each  school)  with  a 
special,  intensive  remedial  reading  program 
using  a  very  low  pupil  to  teacher  ratio  for  one 
period  per  day  (5  periods  per  week),  out  of 
the  usual  30  period  week,  in  place  of  those 
students’  regular  English  class.  On  the 
average,  9th  grade  English  teachers  teach  five 
classes  of  25  children  each.  The  classes  each 
meet  for  5  periods  per  week. 

The  LEA  must  provide  either  the  full-time 
equivalent  number  of  staff  that  would  have 
been  used  in  the  absence  of  the  Title  I  service 
to  provide  instruction  in  English,  or  the 
amount  of  non-Title  I  funds  required  to 
provide  that  number  of  staff. 

To  determine  the  number  of  full-time 
equivalent  staff  required  to  be  provided,  the 
LEA— 

Calculates  the  number  of  children  served, 
on  the  average,  by  a  full-time  equivalent  staff 
member  (25  children  multiplied  by  5  classes 
equals  125  children  served  per  day); 

Calculates  the  number  of  children  served, 
by  the  Title  I  project  (200  children  served  per 
day): 

Divides  the  number  of  children  served  by 
the  Title  1  project  by  the  number  of  children 
served  by  a  full-time  equivalent  staff  member 
(200  divided  by  125  equals  1.6). 

The  LEA  provides  the  appropriate  number 
of  non-Title  I  funded  staff  (1.6  full-time 
teachers  or  the  number  of  staff  rounded  to  the 
nearest  whole  niunber  (2  full-time  teachers). 
Alternatively,  the  LEA  provides  an  amount  of 
funds  required  to  provide  that  number  of  staff 
(1.6  times  the  average  salary  paid  to  high 
school  English  teachers)  as  its  allocation  to 
the  project. 

(g)  Other  projects.  An  agency  uses 
Title  I  funds  for  the  excess  costs  of  a 
project  other  than  one  of  a  type 
described  in  paragraph  (b),  (c),  (d),  (e), 
or  (f)  of  this  section,  so  long  as  it 
maintains  records  demonstrating  that 
the  average  per  pupil  costs  directly 
attributable  to  its  'Title  I  project  exceed 
the  agency’s  per  pupil  expenditure,  by 
grade  level  or  levels,  for  all  pupils  in  the 
grades  included  in  the  agency's  Title  I 
project. 
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(h)  Graduation  credits.  Compliance 
with  the  requirements  of  the  excess  cost 
provisions  of  §  200.93(a)(2)(i)  is  the 
responsibility  of  agencies  receiving  Title 
I  assistance,  and  in  no  way  affects  the 
award  of  credits,  for  purposes  of 
graduation,  to  students  participating  in 
Title  I  projects. 

(Sec.  126(b).  20  U.S.C.  2736(b):  Sec.  131,  20 
U.S.C.  2751) 

§  200.95  Excess  costs:  noninstructional 
services. 

(a)  An  agency  satisfies  the 
requirements  of  §  200.93(a)(2)(ii)  if  it 
provides  noninstructional  services  in 
accordance  with  paragraph  (b)  of  this 
section. 

(b)  An  agency  uses  Title  1  funds  for 
the  excess  costs  of  noninstructional 
services  so  long  as — 

(1)  It  provides  noninstructional 
services  consistent  with  the  provisions 
of  this  part  and  34  CFR  Part  201;  and 

(2)  It  provides  noninstructional 
services  which  would  not,  in  the 
absence  of  Title  I,  be  available  to 
children  at  the  grade  level  or  levels  of 
children  participating  in  its  Title  I 
project. 

(c)  For  purposes  of  this  section, 
“noninstructional  services”  includes 
supplies,  equipment,  or  other  services 
which  are  not  instructional  services  as 
defined  in  §  200.94(a)(2). 

Example.  An  LEA  plans  to  use  Title  I  funds 
to  provide  services  of  a  community-home 
aide  to  high  school  students  participating  in 
its  Title  I  project.  Use  of  Title  I  funds  for  this 
purpose  would  not  be  appropriate  if  such  an 
aide  is  currently  otherwise  providing  services 
to  non-participating  students,  in  the  same 
grade  or  grades,  using  non-Title  I  funds. 

(Sec.  126(b),  20  U.S.C.  2736(b):  Sec.  131,  20 
U.S.C.  2751) 

§§200.96-200.99  [Reserved] 

Subpart  F— State  and  Local 
Administrative  Responsibilities 

General 

§  200.100  Applicability  of  the  regulations 
in  Subpart  F. 

(a)  The  regulations  in  this  subpart 
interpret — 

(1)  Part  C  (State  administration  of 
projects)  of  Title  I;  and 

(2)  Part  A  (Administration  of 
educational  programs  and  duties  of  the 
SEA)  of  Title  V. 

(b)  In  any  fiscal  year  in  which  the 
conditions  in  paragraph  (c)(2)  of  this 
section  are  not  met.  Part  C  of  Title  I 
applies. 

(c) (1)  In  any  fiscal  year  in  which  the 
conditions  in  paragraph  (c)(2)  of  this 
section  are  met.  Part  A  of  Title  V 
applies,  together'with  sections  162  (State 


applications),  171  (State  MEPs),  172 
(Reporting  requirements),  173 
(Recordkeeping,  fiscal  control,  and  fund 
accounting),  and  174  (Prohibition  of 
consideration  of  Federal  aid  in 
determining  State  aid)  of  Title  I. 

(2)  The  provisions  in  paragraph  (a)(1) 
of  this  section  apply  for  any  fiscal  year 
in  which  the  funds  appropriated  under 
section  510  (Authorization  of  payments) 
of  Title  V  are — 

(i)  Sufficient  to  pay  the  full  amount 
each  State  is  eligible  to  receive  for  State 
administration  under  section  510(a) 
(Authorization  of  payments)  of  Title  V; 
and 

(ii)  Included  in  an  act  making 
appropriations  for  the  fiscal  year  prior 
to  the  fiscal  year  in  which  those  funds 

„  will  be  obligated,  and  are  made 
available  for  expenditure  prior  to  the 
beginning  of  that  fiscal  year, 

(Sec.  161, 20  U.S.C.  2801:  Sec.  510  of  Title  V, 

20  U.S.C.  3150) 

§  200.101  Payments  for  State 
administration. 

(a)  Except  when  the  conditions  in 
§  200.100(c)(2)  are  met,  the  Secretary 
pays  each  State  an  amount  equal  to  the 
amount  spent  by  it  for  the  proper  and 
efficient  performance  of  its  duties  under 
Title  I,  provided  that  the  amount  paid  by 
the  Secretary  for  any  fiscal  year  does 
not  exceed  the  greater  of — 

(1)  1.5  percent  of  the  amount  of  Title  I 
funds  allocated  to  the  State  for  that 
year,  including  payments  to  LEAs  and 
State  agencies:  or 

(2) (i)  $225,000:  or 

(ii)  ^0,000  in  the  case  of  Guam, 
American  Samoa,  the  Virgin  Islands,  the 
Northern  Mariana  Islands,  or  the  Trust 
Territory  of  the  Pacific  Islands, 

(b) (1)  Paragraph  (b)(2)  of  this  section 
applies  if,  under  paragraph  (a)  of  this 
section,  a  State  receives  an  amount  in 
excess  of  the  greater  of — 

(1)  One  percent  of  the  amount  of  Title  I 
funds  available  to  the  State:  or 

(ii)(A)  $150,000:  or 

(B)  $25,000  in  the  case  of  Guam, 
American  Samoa,  the  Virgin  Islands,  the 
Northern  Mariana  Islands,  or  the  Trust 
Territory  of  the  Pacific  Islands. 

(2)  If  a  State  receives  an  amount  in 
excess  of  the  amount  specified  in 
paragraph  (b)(1)  of  this  section,  the  State 
shall  use  that  excess — 

(i)  Exclusively  for  monitoring,  audit 
resolution,  or  similar  compliance 
activities  related  to  the  enforcement  of 
Title  I:  and 

(ii)  To  supplement,  not  supplant  State 
and  local  funds  otherwise  available  for 
compliance  activities. 

(c) (1)  If  the  conditions  in 

§  200.100(c)(2)  are  met,  the  Secretary 
pays  each  State  an  amount  equal  to  the 
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amount  spent  by  the  State  for  the  proper 
and  efficient  performance  of  its  duties 
under  Title  I  and  Title  IV. 

(2)  However,  the  Secretary  does  not 
pay  for  any  fiscal  year  mere  than  the 
greater  of — 

(i)  1.75  percent  of  the  amount  of  Title  I 
and  Title  IV  fimds  allocated  to  the  State 
for  that  year,  or 

(ii) (A)  $550,000:  or 

(B)  $87,000  in  the  case  of  Guam, 
American  Samoa,  the  Virgin  Islands,  the 
Northern  Mariana  Islands,  or  the  Trust 
Territory  of  the  Pacific  Islands. 

(3)  In  any  case,  however,  the 
Secretary’s  payment  is  not  less  than  the 
amount  each  State  received  for 
administration  of  Title  I  and  Title  IV 
projects  for  fiscal  year  1978. 

(d)  If  the  conditions  in  §  200.100(c)(2) 
are  met,  the  Secretary  pays,  in  addition 
to  the  amount  authorized  under 
paragraph  (c)  of  this  section,  an  amount 
not  to  exceed  25  percent  of  the  amount 
authorized  for  each  State  under 
paragraph  (c)  of  this  section  if  the 
SEA— 

(1)  Uses  these  funds  solely  for 
monitoring,  audit  resolution,  or  similar 
compliance  activities  related  to  the 
enforcement  of  Title  I  and  Title  IV: 

(2)  Applies  to  receive  these  funds  and 
specifically  describes  in  its  application 
the  intended  uses  of  the  funds:  and 

(3)  Uses  these  funds  to  supplement, 
not  supplant  State  and  local  funds 
already  being  used  for  compliance 
activities. 

(Sec.  194,  20  U.S.C.  2844;  Sec.  510  of  Title  V. 

20  U.S.C.  3150) 

§  200.102  Payments  by  SEAs. 

Except  for  payments  for  State 
administration  described  in  §  200.101,  an 
SEA  shall  make  payments  from  Title  I 
funds  only  for  projects  that  it  has 
approved  under  §  200.110. 

(Sec.  164(b),  20  U.S.C.  2811(b)) 

§§  200.103-200.109  [Reserved] 
Application  Approval 

§  200.1 10  SEA  approval  of  applications 
from  LEAs  and  State  agencies. 

(a)  Standards  for  approval.  An  SEA 
shall  approve  the  Title  I  application  of 
an  LEA  or  State  agency  if  the  SEA 
determines,  after  considering  the  factors 
in  paragraph  (b)  of  this  section,  that  the 
agency— 

(1)  Will  use  the  Title  I  funds  received 
under  the  application  in  compliance 
with  the  requirements  of — 

(i)  'fhe  Title  I  statute: 

(ii)  The  Title  I  regulations: 

(iii)  GEPA,  including  the  assurances  in 
section  436: 

(iv)  EDGAR:  and 
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(v)  Applicable  State  rules,  regulations, 
procedures,  guidelines,  and  criteria 
adopted  in  compliance  with  §§  200.120- 
200.122; 

(2)  Will  use  the  Title  I  funds  in 
accordance  with  its  approved  Title  I 
application;  and 

(3]  Is  not  out  of  compliance  with — 

(i)  A  determination  by  the  SEA  or  the 
Secretary  that  the  agency  repay 
misspent  Title  1  funds;  or 

(ii)  A  compliance  agreement  under 

§§  200.210-200.214  or  §§  200.270-200.275. 

(b)  Factors  to  be  considered.  An  SEA 
may  approve  an  application  under 
paragraph  (a)  of  this  section  only  after 
the  SEA  has  considered  where 
pertinent — 

(1)  The  results  of  Federal  and  State 
audits  of  the  LEA  or  State  agency 
submitting  the  application; 

(2)  The  results  of  Federal  and  State 
monitoring  reports  of  the  LEA  or  State 
agency  submitting  the  application; 

(3)  Complaints  made  by  parents  or 
other  persons  concerning  the  agency’s 
compliance  with  Title  I  requirements; 
and 

(4)  Evaluations  under  section  124(g]  of 
Title  1. 

(c)  Effective  date  of  approved 
application.  An  SEA  shall  consider  a 
project  approved  under  paragraph  (a)  of 
this  section  to  be  approved  as  of  the 
date  on  which  the  application  was 
submitted  in  approvable  form.  In  no 
event  shall  this  date  be  earlier  than  the 
Hrst  day  on  which  the  funds  being 
applied  for  become  available  for 
obligation,  or  the  effective  date  of  the 
SEA's  Title  I  application  submitted  and 
approved  untier  §  200.20. 

(d)  Effect  of  SEA  approval.  SEA 
approval  of  an  application  under 
paragraph  (aj  of  this  section  does  not 
relieve  the  LEA  or  State  agency  of  its 
responsibility  to  comply  with  all 
applicable  requirements. 

(Sec.  164(a),  20  U.S.C.  2811;  Sec.  503(a)  of 
Title  V,  20  U.S.C.  3143(a)) 

§  200.1 1 1  Opportunity  for  a  hearing  on 
application  disapproval. 

(a)  An  SEA  shall  provide  reasonable 
notice  and  opportunity  for  a  hearing  to 
any  LEA  or  State  agency  prior  to 
disapproving,  in  whole  or  in  part,  that 
LEA'S  or  State  agency's  application  for 
Title  I  funds  under  34  CFR  Parts  201,  302, 
or  203. 

(b)  An  LEA  or  State  agency  that  is 
aggrieved  by  the  SEA’s  intended 
disapproval  of  its  application  may, 
within  30  days  of  receiving  notice  of  the 
SEA’s  intent  to  disapprove  its 
application,  request  a  hearing. 

(cj  Within  30  days  after  it  receives  a 
request  for  a  hearing  from  an  LEA  or 
State  agency,  the  SEA  shall  hold  the 


hearing,  on  the  record,  to  review  its 
intended  disapproval  of  the  agency’s 
application. 

(d)  Within  10  days  after  the  hearing, 
the  Sea  shall  issue  a  written  ruling  that 
includes — 

(1]  The  reasons  for  the  SEA’s  ruling; 
and 

(2)  Notice  of  the  LEA’s  or  State 
agency’s  right  to  appeal  to  the  Secretary 
under  §  200.112. 

(Sec.  164(c),  20  U.S.C.  2811(c);  Sec.  503(c)  of 
Title  V.  20  U.S.C.  3143(c);  Sec.  425  of  GEPA. 

20  U.S.C.  1231b-2) 

§  200.1 12  Appeal  to  the  Secretary. 

An  LEA  or  State  agency  that  is 
aggrieved  by  the  final  action  of  an  SEA 
under  §  200.111  may  appeal  the  SEA’s 
action  to  the  Secretary.  In  order  to 
appeal,  the  LEA  or  State  agency  shall, 
within  20  days  after  the  agency  receives 
notice  of  the  SEA’s  final  action,  file  a 
notice  of  its  intent  to  appeal  with  the 
Secretary. 

(Sec.  164(c).  20  U.S.C.  2811(c);  Sec.  503(c)  of 
Title  V,  20  U.S.C.  3143(c):  Sec.  425(b)  of 
GEPA,  20  U.S.C.  1231b-2(b)) 

§  200.1 13  Amendments  to  the  application. 

(a)  Annual  updating  of  information  in 
Title  I  application.  An  IJEA  or  State 
agency  shall  annually  update  its  Title  I 
project  application  by  submitting  to  its 
SEA— 

(1)  Data  showing  that  the  LEA  or  State 
agency  has  maintained  its  fiscal  efiort 
as  required  by  §  200.90; 

(2)  A  statement  of  the  amount  of  Title 
I  funds  carried  over  firom  the  preceding 
fiscal  year,  and  the  amount  requested 
from  the  agency’s  current  Title  I 
application;  and 

(3)  A  budget  for  the  expendihire  of 
Title  I  funds. 

(b)  Other  amendments  to  an 
application.  An  LEA  or  State  agency 
shall  submit  to  its  SEA  amendments  to 
its  Title  I  application  and  secure  the 
SEA’s  approval  whenever  it  seeks  to 
make  any  significant  changes 
(particularly  changes  resulting  fimm 
Federal  or  State  audits  and  monitoring) 
in  activities  to  be  conducted  under  the 
agency’s  application,  including  changes 
in — 

(1)  Services,  construction,  or 
purchases  of  equipment: 

(2)  Criteria  for  &e  selection  of 
children  to  receive  a  Title  I  service; 

(3)  The  number  of  public  and  private 
school  children,  identified  by  subject 
area  and  grade  level,  who  will 
participate  in  the  Title  I  project; 

(4)  The  number  and  type  of  staff  to  be 
employed; 

(5)  The  amounts  of  Title  I  funds  to  be 
spent  for  participating  public  school 


children  and  participating  private  school 
children; 

(6)  The  agency’s  list  of  school 
attendance  areas  or  schools  designated 
for  Title  I  projects;  and 

(7)  'The  grade  level  or  levels  of 
chil^en  who  will  receive  a  previously 
approved  service. 

(Sec.  121-134,  20  U.S.C.  2731-2754) 

§§200.114-200.119  [Reserved] 

State  Rulemaking 

§  200.120  Authority  for  State  rulemaking. 

Except  as  provided  in  §  200.121,  an 
SEA  may  adopt  reasonable  rules, 
regulations,  procedures,  guidelines, 
criteria,  or  other  requirements  that  apply 
to  Title  I  projects. 

(Sec.  165,  20  U.S.C.  2812;  Sec.  504  of  Title  V, 

20  U.S.C.  3144) 

§  200.121  Limitations  on  State  rulemaking 
authority. 

(a)  All  rules,  regulations,  procedures, 
guidelines,  criteria,  or  other 
requirements  that  an  SEA  adopts  under 
§  200.120  must  conform  to  all  applicable 
Federal  laws,  including  all  requirements 
in  the  Title  I  statute  and  regulations; 

(b)  Except  as  provided  in  34  CFR 
201.^a)(2)  (General  standards  for  by¬ 
pass  actions),  the  SEA  may  noL  under 
the  authority  in  §  200.120,  prohibit  any 
practice  that  is  authorized  under  Title  I. 

(Sec.  165,  U.S.C.  2812;  Sec.  504  of  Title  V,  20 
U.S.C.  3144) 

§  200.122  Examples  of  State  rulemaking. 

(a)  An  SEA  may  adopt  reasonable 
rules  concerning  the  size,  scope,  and 
quality  of  Title  I  projects. 

(b)  For  example,  the  SEA  may  adopt 
reasonable  rules  concerning — 

(1)  The  pupil-to-staff  ratio  to  ensure 
that  Title  I  services  are  sufficiently 
concentrated; 

(2)  The  number  of  hours  per  day  that  a 
child  may  be  removed  fix)m  a  regular 
class  to  receive  a  Title  I  service;  or 

(3)  The  number  or  categories  of 
curriculum  areas  that  may  be  included 
in  a  Title  I  project. 

(c)  LEAs,  however,  retain  the 
authority  to  determine — 

(1)  The  grade  levels  that  will  be 
included  in  their  Title  I  projects;  and 

(2)  The  curriculum  areas  that  will  be 
included  in  their  Title  I  projects,  if  those 
curriculum  areas  meet  all  Title  I 
requirements. 

(Sec.  165,  20  U.S.C.  2812;  Sec.  504  of  Title  V. 
20  U.S.C.  3144) 
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§§  200.123-200.129  [Reserved] 

Evaluation 

§  200.130  Evaluation  procedures. 

(a)  Other  applicable  requirements.  To 
evaluate  the  effectiveness  of  a  Title  I 
project,  an  agency  that  receives  Title  I 
assistance  shall  adopt  and  use  effective 
procedures  that  meet  the  requirements 
in  34  CFR  201.170-201.177,  and  in  34  CFR 
Parts  302,  203,  or  204,  as  applicable. 

(b)  Required  evaluations.  The  agency 
that  receives  Title  I  assistance  shall,  at 
least  once  every  three  years,  conduct  an 
evaluation  or  series  of  evaluations 
that — 

(1)  Addresses  the  purposes  of  the  Title 
I  project; 

(2)  Includes  collection  and  analysis  of 
data  concerning  the  degree  to  which  the 
Title  I  project  has  achieved  its  goals, 
including  the  requirements  in  section  130 
(Participation  of  children  enrolled  in 
private  schools)  of  Title  I;  and 

(3)  Includes  objective  measurements 
of  educational  achievement  in  basic 
skills  over  at  least  a  twelve-month 
period  in  order  to  determine  whether  the 
effects  of  programs  conducted  during  the 
regular  school  year  have  been  sustained 
over  the  summer. 

(c)  Use  of  evaluation  results.  The 
agency  that  receives  Title  I  assistance 
shall  use  the  results  of  its  evaluations  of 
its  Title  I  project  in  planning  for  and 
improving  Title  I  projects  to  be  carried 
out  in  the  following  years. 

(Sec.  124(g).  20  U.S.C.  2734(g)) 

§§  200.131-200.139  [Reserved] 
Recordkeeping 

§  200.140  Recordkeeping  requirements. 

(a)  General  standards  for  SEAs.  An 
that  receives  Title  I  assistance 

shall— 

(1)  Use  fiscal  control  and  fund 
accounting  procedures  that  will  ensure 
proper  disbursement  of  and  accounting 
for  Title  I  funds; 

(2)  Keep  records  that  show — 

(i)  The  amount  and  disposition  of  all 
Title  I  funds; 

(ii)  The  total  cost  of  each  Title  I 
project;  and 

(iii)  The  share  of  the  cost  provided 
from  non-Title  I  sources;  and 

(3)  Keep  other  records  that  are  needed 
to  facilitate  an  effective  audit  of  each 
Title  I  project. 

(b)  General  standards  for  agencies 
operating  a  Title  I  project.  An  agency 
that  receives  Title  1  assistance  shall 
keep  all  records  that  the  SEA  requires. 
These  must  include — 

(1)  Records  of  Title  I  funds  that 
show — 


(1)  The  amount  of  Title  I  funds 
received; 

(ii)  How  the  agency  uses  the  funds; 

(iii)  The  total  cost  of  the  project;  and 

(iv)  The  share  of  that  cost  provided 
from  other  sources; 

(2)  Other  records  that  are  needed  to 
faciUtate  an  effective  audit  of  the  Title  I 
project; 

(3)  Records  that  show  the  agency’s 
compliance  with  Title  I  requirements; 
and 

(4)  Records  of  significant  project 
experiences  and  results. 

(c)  Exception  for  certain  projects.  The 
SEA  need  not  require  an  LEA  to  account 
separately  for  Title  I  funds  if  the  LEA — 

(1)  Conducts  a  single  compensatory 
education  project  that — 

(1)  Meets  all  Title  I  requirements;  and 

(ii)  Is  paid  for  out  of  Title  I  funds,  as 

well  as  out  of  State  and  local  funds;  and 

(2)  Excludes,  under  34  CFR  201.118, 
State  and  local  expenditures  for  that 
compensatory  education  project  in 
determining  compliance  with  the  excess 
costs  and  comparability  requirements. 

(d)  Retention  of  Records.  All  records 
required  under  this  section  must  be 
retained — 

(1)  For  five  years  after  the  close  of  the 
fiscal  year  in  which  the  funds  were 
spent; 

(2)  Until  any  pending  audits 
concerning  the  Title  I  project  have  been 
completed;  and 

(3)  Until  all  findings  and 
recommendations  arising  out  of  any 
audits  concerning  the  Title  I  project 
have  been  finally  resolved. 

(Sec.  127(a),  20  U.S.C.  2737(a);  Sec.  173,  20 
U.S.C.  2823:  Sec.  437  of  GEPA,  20  U.S.C. 

1232f) 

§  200.141  Access  to  information. 

(a)  Access  provided  by  the  SEA. 
Except  as  provided  in  paragraph  (d)  of 
this  section,  an  SEA  shall  provide  any 
person  with  access  to  documents  related 
to  the  Title  I  program  in  that  State  if  that 
person  has  specifically  requested 
information  or  documents  in  a  written 
request. 

(b)  Access  provided  by  LEAs  and 
State  agencies.  Except  as  provided  in 
paragraph  (d)  of  this  section,  an  LEA  or 
State  agency  that  applies  for  or  receives 
Title  I  funds  shall  provide  parents, 
teachers,  or  other  persons  with  access  to 
its  Title  I  project  application, 
amendments,  prior  applications, 
evaluations  of  the  agency’s  Title  I 
project,  and  other  documents  related  to 
the  agency’s  Title  I  project. 

(c)  Definition  of  access.  As  used  in 
this  section,  "access”  means — 

(1)  Inspection  of  the  documents  at  a 
reasonable  time  and  place;  and 


(2)  (i)  Reproduction,  on  request,  of  the 
documents  free  of  charge  or  at 
reasonable  costs;  or 
(ii)  Provision  of  the  documents  for 
their  reproduction  by  the  person  who 
requests  them. 

(d)  Limitations  on  access.  An  agency 
may  not  provide  access  to  documents  or 
records  that — 

(1)  Individually  identify  children  and 
teachers  without  the  permission  of  the 
person  so  identified;  or 

(2)  The  agency  is  prohibited  from 
releasing  under  any  applicable  laws. 

(Sec.  127(c).  20  U.S.C.  2737(c);  Sec.  173,  20 
U.S.C.  2823) 

§  200.142  Access  by  State  and  Federal 
auditors. 

An  agency  that  receives  Title  I 
assistance  shall  make  all  records, 
documents,  and  personnel  that  relate  in 
any  way  to  a  Title  I  project  available  to 
State  and  Federal  auditors  at  the  request 
of  those  auditors. 

(Sec.  127,  20  U.S.C.  2737;  Sec.  173,  20  U.S.C. 
2823) 

§§  200.143-200.149  [Reserved] 

State  Monitoring 

§  200.150  Obligation  to  adopt  standards 
for  monitoring. 

An  SEA  shall  adopt  standards  for 
monitoring  the  effectiveness  of  the  Title 
I  projects  operated  by  LEAs  and  State 
agencies.  These  standards  must  meet 
the  standards  in  §  200.151  and  be 
consistent  with  the  MEP  that  the  SEA 
submitted  under  §  200.21. 

(Sec.  167,  20  U.S.C.  2814;  Sec.  171,  20  U.S.C. 
2821;  Sec.  506  of  Title  V,  20  U.S.C.  3146) 

§  200.151  Minimum  standards  for 
monitoring. 

(a)  Purpose  and  scope  of  monitoring. 
In  monitoring  the  effectiveness  of  Title  I 
projects  in  its  State,  as  SEA  shall — 

(1)  Determine  whether  the  Title  I 
projects  comply  with  applicable  Title  I 
requirements; 

(2)  Determine  whether  the  Title  1 
projects  are  being  implemented  in 
accordance  with  approved  project 
applications; 

(3)  Evaluate  the  LEA’s  or  State 
agency’s  efforts  to  assess  and  improve 
the  quality  and  effectiveness  of  the  Title 
I  services  being  provided;  and 

(4)  Provide  technical  assistance,  if 
appropriate. 

(b)  Frequency  of  on-site  visits. 
Representatives  of  the  SEA  shall — 

(1)  Visit,  at  least  once  every  three 
years,  each  LEA  and  State  agency  that 
operates  a  Title  I  project;  and 

(2)  Visit,  at  least  once  every  two 
years,  those  LEAs  and  State  agencies 
that  receive  the  largest  amounts  of  Title 
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I  funds  or  have  a  history  of 
noncompliance  with  applicable  Title  I 
requirements. 

(c)  Issuing  monitoring  reports.  Within 
60  days  of  completing  each  visit  that  it 
conducts  under  paragraph  (b)  of  this 
section,  the  SEA  shall  issue  a  written 
monitoring  report  to  the  agency  that  was 
visited.  The  SEA  shall  include  in  the 
report  its  findings  and  recommendations 
concerning — 

(1)  The  agency’s  compliance  with 
applicable  Title  1  requirements; 

(2)  The  LEA'S  or  State  agency’s 
efforts  to  assess  and  improve  the  quality 
and  effectiveness  of  the  Title  I  project; 
and 

(3)  The  need  for  corrective  action,  if 
any. 

(d)  Responding  to  monitoring  reports. 
Within  45  days  of  receiving  an  SEA 
monitoring  report  that  recommends 
improvements  or  requires  corrective 
action,  the  monitored  agency  shall 
submit  a  written  response  to  the  SEA. 
The  agency  shall  include  in  its 
response — 

(1)  A  description  of  all  steps  that  it 
has  taken,  or  will  take,  in  response  to 
the  SEA’s  recommendation  for 
improvements  or  requirement  for 
corrective  action;  and 

(2)  If  appropriate,  a  statement  of  the 
agency’s  reasons  for  not  making  the 
improvements  or  taking  all  or  a  part  of 
the  corrective  action  that  was  required 
by  the  SEA. 

(e)  Follow-up  on  recommendations  or 
corrective  action,  (1)  Within  45  days  of 
receiving  the  response  required  under 
paragraph  [d]  of  this  section,  the  SEA 
shall  review  that  response  to  determine 
whether  follow-up  action  is 
appropriate.) 

(2)  Follow-up  action  may  include  one 
or  more  of  the  following  compliance 
procedures: 

(i)  A  follow-up  visit. 

(ii)  An  audit  under  §  §  200.190-200.193. 

(iii)  A  withholding  action  under 
§§  200.200-200.201. 

(iv)  A  compliance  agreement  under 
§§  200.210-200.214. 

(f)  Making  monitoring  reports 
available.  The  SEA  shall — 

(1)  Notify  the  monitored  agency  of  any 
follow-up  action  that  the  SEA  plans  to 
take  under  paragraph  (e)  of  this  section; 

(2)  Send  a  copy  of  the  monitoring 
report,  any  response  by  the  LEA  or  State 
agency,  and  a  statement  of  any  follow¬ 
up  action  that  the  SEA  plans  to  take  to 
the  following: 

(i)  The  district  advisory  council  that 
has  been  established  for  the  agency  that 
was  monitored. 

(ii)  State  and  local  auditors;  and 

(3)  Provide  access,  under  §  200.141,  to 
the  monitoring  report,  any  response  by 


the  LEA  or  State  agency,  and  a 
statement  of  any  follow-up  action  that 
the  SEA  plans  to  take. 

[Sec.  167,  20  U.S.C.  2814;  Sec.  506  of  Title  V, 

20  U.S.C.  3146) 

§200.152-200.159  [Reserved] 

Reporting 

§  200.160  Reporting  to  the  Secretary. 

An  SEA  shall  submit  to  the 
Secretary — 

(a)  A  written  report  (including  the 
results  of  objective  measurements 
required  by  section  124(g)  (Evaluations 
of  Title  I))  evaluating  the  effectiveness 
of  its  Title  I  projects  in  improving  the 
educational  attainment  of  participating 
children.  The  SEA  shall  submit  this 
report  according  to  the  following 
schedule: 

(1)  For  projects  covered  by  34  C]FR 
Part  201,  this  report  is  due  on  February 
1, 1981,  and  February  1  of  every  second 
year  thereafter. 

(2)  For  projects  covered  by  34  CFR 
Parts  302,  203,  or  204,  this  report  is  due 
on  February  1  of  each  year; 

(b)  Any  reports  the  Secretary  may 
require — at  such  times  as  the  secretary 
may  require — to  determine  the  amount 
of  funds  that  the  SEA  is  eligible  to 
receive  for  any  fiscal  year,  and 

(c)  All  reports  specifically  required  in 
34  CFR  Parts  201,  302,  203,  and  204,  as 
applicable^ 

(Sec.  172, 20  U.S.C.  2822) 

§  200.161  Reporting  to  the  SEA 

An  LEA  or  State  agency  that  receives 
Title  I  assistance  shall  submit  to  the 
SEA— 

(a)  An  annual  report  that  contains 
information  reasonably  necessary  to 
enable  the  SEA  to  perform  its  Title  I 
duties;  and 

(b)  Any  other  reports  that  the  SEA 
may  require  to  carry  out  its  Title  I 
responsibilities,  including  information 
(which  in  the  case  of  reports  relating  to 
performance  must  be  based  on  specific 
performance  criteria  related  to  program 
objectives)  relating  to  the  educational 
achievement  of  students  participating  in 
Title  I  projects. 

(Sec.  127(b).  20  U.S.C.  2737(b)) 

§§200.162-200.169  [Reserved] 

Technical  Assistance  and  Dissemination 
of  Information 

§  200.170  Technical  assistance  provided 
by  the  SEA. 

(a)  An  SEA  shall  develop  and 
implement  a  comprehensive  program  to 
provide  technical  assistance  to  LEAs 
and  State  agencies  concerning  the  use  of 
Title  I  funds. 


(b)  The  program  required  by 
paragraph  (a)  of  this  section  must 
include — 

(1)  Technical  assistance  for — 

(1)  Preparation  of  applications; 

(ii)  Planning,  development, 
implementation,  and  evaluation  of 
programs;  and 

(iii)  Management  of  projects;  and 

(2)  Other  forms  of  technical  assistance 
needed  by  LEAs  and  State  agencies. 

(Sec.  166,  20  U.S.C.  2813:  Sec.  505  of  Title  V, 

20  U.S.C.  3145) 

§  200.171  Dissemination  of  information  to 
LEAs  and  State  agencies. 

An  SEA  shall  adopt  effective 
procedures  for  disseminating  to  LEAs 
and  State  agencies — 

(a)  Significant  information  derived 
from  educational  research; 

(b)  Information  about  successful 
compensatory  education  projects; 

(c)  Information  about  other  federally- 
funded  and  State-funded  programs  that 
may  provide  needed  health,  social,  and 
nutrition  services  to  eligible  Title  I 
children;  and 

(d)  Any  other  information  that  will 
assist  LEAs  and  State  agencies  in 
planning,  developing,  implementing,  and 
evaluating  Title  I  projects. 

(Sec.  166,  20  U.S.C  2813;  Sec.  505  of  Title  V. 

20  U.S.C.  3145) 

§  200.172  Dissemirwtion  of  information  to 
teachers  and  administrators. 

(a)  An  agency  that  receives  Title  I 
assistance  shall — 

(1)  Adopt  effective  procedures  for 
acquiring  and  disseminating  significant 
information  concerning  educational 
practices  to  teachers  and 
administrators;  and 

(2)  Develop  methods  for  adopting, 
where  appropriate,  promising 
educational  practices  into  its  Title  I 
project. 

(b)  Possible  sources  of  the  information 
referred  to  in  paragraph  (a)  of  this 
section  may  include,  but  are  not  limited 
to¬ 
ll)  Educational  research; 

(2)  Demonstration  projects; 

(3)  Other  programs;  and 

(4)  Evaluations  of  Title  I  projects. 

(Sec.  124(h).  20  U.S.C.  2734(h)) 

§§200.173-200.179  [Reserved] 

Complaint  Review  and  Resolution 

§200.180  Contents  of  a  complaint 
For  purposes  of  this  part,  a  complaint 
is  a  signed  statement  that  includes — 

(a)  An  allegation  that  an  agency  has 
violated  a  Tide  I  requirement  that  is 
found  in  the  Title  I  statute.  Title  I 
regulations.  Title  I  interpretive  rules, 
GEPA,  or  ^GAR;  and 
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(b)  Information  that  supports  the 
allegation. 

(Sec.  128,  20  U.S.C.  2738;  Sec.  168,  20  U.S.C. 
2815;  Sec.  507  of  Title  V.  20  U.S.C.  3147) 

§  200. 181  Who  may  file  a  complaint 

Any  parent,  teacher,  Title  I  advisory 
council,  or  other  concerned  individual  or 
organization  may  file  a  complaint. 

(Sec.  128,  20  U.S.C.  2738) 

§  200.182  Where  to  file  a  complaint 

Unless  a  complaint  meets  the 
standards  for  direct  complaints  in 
§  200.186(a)(2)  or  §  200.242(a),  the 
complainant  must  comply  with  the 
following  procedures; 

(a)  If  the  complaint  relates  to  a  Title  I 
project  operated  by  an  LEA,  the 
complaint  must  be  filed,  according  to  the 
procedures  in  §  200.183,  with  that  LEA. 

(b)  If  the  complaint  relates  to  a  Title  I 
project  operated  by  a  State  agency  for 
the  benefit  of  handicapped  children  or 
neglected  or  delinquent  children,  the 
complaint  must  be  filed,  according  to  the 
procedures  in  §  200.183,  W'ith  the  State 
agency  that  receives  Title  I  funds  to 
operate  that  Title  I  project. 

(c)  If  the  complaint  relates  to  a  Title  I 
project  for  the  benefit  of  migratory 
children  of  migratory  agricultural 
workers  or  fishers,  or  the  SEA’s 
administration  of  the  Title  I  project,  the 
complaint  must  be  filed,  according  to  the 
procedures  in  §  200.186,  with  the  SEA 
that  receives  Title  I  funds  to  operate 
that  Title  I  project. 

(Sec.  128,  20  U.S.C.  2738) 

§  200.183  Required  procedures  for  ' 
resolution  of  complaints  that  are  filed  with 
LEAs  or  State  agencies. 

(a)  An  LEA  or  State  agency  that 
receives  Title  I  assistance  shall  develop 
and  implement  written  procedures  for 
resolving  complaints. 

(b)  The  procedures  referred  to  in 
paragraph  (a)  of  this  section  must 
provide — 

(1)  A  specific  time  limit  as  provided 
by  §  200.184  for  investigating  and 
resolving  complaints; 

(2)  An  opportunity  for  the  complainant 
or  the  complainant’s  representative,  or 
both,  to  present  relevant  evidence, 
including  an  opportunity  to  question  the 
parties  involved; 

(3)  The  right  to  appeal  the  final 
resolution  of  the  L^  or  State  agency  to 
the  SEA  under  §  200.185; 

(4)  For  the  dissemination  of 
information  about  these  procedures  to 
interested  persons,  including  all  of  the 
agency’s  Title  I  advisory  councils;  and 

(5)  For  an  on-site  investigation,  if 
necessary. 

(Sec.  128,  20  U.S.C.  2738) 


§  200.184  Time  limit  for  resolution  of 
complaints  that  are  filed  with  LEAs  or  State 
agencies. 

(a)  An  LEA  or  State  agency  that 
receives  Title  I  assistance  shall  resolve 
each  complaint  that  It  receives  under 

§  200.183  within  30  days  after  it  receives 
the  complaint.  However,  on  request  of 
the  LEA  or  State  agency,  the  SEA  may 
provide  additional  time  for  the 
resolution  of  a  complaint  because  of 
exceptional  circumstances. 

(b)  Examples  of  factors  that  the  SEA 
may  consider  in  determining  the 
existence  of  exceptional  circumstances 
include — 

(1)  The  need  for  an  extended 
investigation  or  audit  to  determine 
whether  the  allegation  in  the  complaint 
is  accurate;  and 

(2)  The  fact  that  complex  issues  are 
raised  by  the  complaint. 

(Sec.  128,  20  U.S.C.  2738) 

§  200.185  Appeals  from  resolutions  by 
LEAs  or  State  agencies. 

(a)  Who  may  appeal.  Any  person, 
agency,  or  organization  that  has  filed  a 
complaint  and  is  dissatisfied  with  the 
resolution  of  the  complaint  by  an  LEA  or 
State  agency  may  appeal  that  resolution 
to  the  SEA. 

(b)  When  to  file  an  appeal.  An  appeal 
under  this  section  must  be  postmarked 
within  30  days  after  the  complainant 
receives  a  copy  of  the  resolution  of  the 
complaint. 

(Sec.  128,  20  U.S.C.  2738) 

§  200.186  Required  procedures  for 
resolution  of  appeals  and  complaints  that 
are  filed  with  SEAs. 

(a)  An  SEA  shall  develop  and 
implement  written  procedures  for — 

(1)  Reviewing  appeals  from 
resolutions  that  have  been  made  by 
LEAs  or  State  agencies  under  §  200.183; 
and 

(2)  Investigating  and  resolving 
complaints  filed  directly  with  the  SEA, 
including  developing  standards  for  what 
kind  of  direct  complaints  are  acceptable. 

(b)  All  procedures  developed  under 
paragraph  (a)  of  this  section  must 
provide — 

(1)  A  specific  tim^  limit,  as  provided 
by  §  200.187,  for  resolving  appeals  or 
complaints; 

(2)  The  right  to  appeal  the  final 
resolution  of  the  S^  to  the  Assistant 
Secretary  within  30  days  after  receiving 
the  SEA’s  written  decision;  and 

(3)  For  the  dissemination  of 
information,  free  of  charge,  about  those 
procedures  to  interested  persons, 
including  all  Title  I  advisory  councils  of 
the  appropriate  LEA  or  State  agency. 

(c)  In  addition  to  meeting  the 
requirements  in  paragraph  (b)  of  this 


section,  the  complaint  resolution 
procedures  developed  under  paragraph 

(a) (2)  of  this  section  must  provide — 

(1)  That  if  a  complaint  filed  with  the 
SEA  relates  to  a  Title  I  project  operated 
by  an  LEA  or  State  agency,  the  SEA  may 
either  resolve  the  complaint  or  refer  it  to 
the  appropriate  LEA  or  State  agency; 

(2)  For  investigation  of  complaints 
that  are  accepted  for  resolution  by  the 
SEA,  including  an  on-site  investigation  if 
the  SEA  determines  that  it  is  necessary; 
and 

(3)  An  opportunity  for  the  complainant 
or  the  complainant’s  representative,  or 
both,  and  the  agency  that  is  operating 
the  Title  I  project  to  present  relevant 
evidence,  including  the  opportunity  to 
question  parties  and  any  of  their 
witnesses. 

(Sec.  168,  20  U.S.C.  2815;  Sec.  507  of  Title  V. 

20  U.S.C.  3147) 

§  200.187  Time  limit  for  resolution  of 
appeals  and  complaints  that  are  filed  with 
SEAs. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  an  SEA  that  receives 
an  appeal  or  complaint  under 

§  200.186(a)  shall— 

(1)  Within  60  days  of  receiving  the 
appeal  or  complaint,  resolve  it;  or 

(2)  Within  30  days  of  receiving  a 
complaint,  refer  it  to  the  appropriate 
LEA  or  State  agency  for  resolution.  In 
that  case,  the  LEA  or  State  agency  shall 
follow  the  time  limit  established  under 
§  200.184. 

(b) (1)  The  SEA  may  determine  that  the 
existence  of  exceptional  circumstances 
justifies  the  SEA’s  taking  additional  time 
to  resolve  the  complaint  or  appeal. 

(2)  Examples  of  factors  that  the  SEA 
may  consider  in  determining  the 
existence  of  exceptional  circumstances 
include — 

(i)  The  need  for  an  extended 
investigation  or  audit  to  determine 
whether  the  allegation  in  the  complaint 
is  accurate;  and 

(ii)  The  fact  that  complex  issues  are 
raised  by  the  complaint. 

(Sec.  168,  20  U.S.C.  2815;  Sec.  507  of  Title  V, 
20  U.S.C.  3147) 

§  200.188  Contents  of  the  final  resolution 
by  an  SEA. 

An  SEA  shall  include  in  its  final 
resolution  of  an  appeal  or  complaint 
under  §  200.186(a) — 

(a)  A  summary  of  the  facts  on  which 
the  appeal  or  complaint  is  based; 

(b)  A  statement  of  the  Title  I 
requirements  that  the. appeal  or 
complaint  alleges  to  have  been  violated; 

(c)  The  SEA’s  findings  of  fact  and  a 
summary  of  the  evidence  that  the  SEA 
considered  in  making  these  findings; 
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(d)  The  SEA’s  conclusions  regarding 
the  merits  of  each  allegation  in  the 
complaint,  and  a  summary  of  its  reasons 
for  each  conclusion; 

(e)  The  SEA’s  directive  for  any 
corrective  action  that  the  LEA  or  State 
agency  must  take  and  when  that  action 
must  be  taken;  and 

(f)  Notice  of  the  procedures  through 
which  each  dissatisfied  party  may 
exercise  its  right  to  appeal  the  SEA’s 
final  resolution  to  the  Assistant 
Secretary  under  §  200.243. 

(Sec.  168,  20  U.S.C.  2815;  Sec.  507  of  Title  V, 

20  U.S.C.  3147) 

Note. — ^Additional  procedures  for 
complaint  reviews  and  resolutions  are 
contained  in  §§  200.240-200.248  of  Subpart  G 
(Federal  Administrative  Responsibilities)  of 
this  part. 

§  200.189  [Reserved] 

State  Audits,  Resolution,  and 
Repayment 

§  200.190  State  audits. 

'  (a)  Scope  of  State  audits.  A  State  shall 
provide  for  audits  of  each  agency  in  that 
State  that  receives  Title  I  assistance.  At 
a  minimum,  these  audits  must 
determine — 

(1)  The  fiscal  integrity  of  the  agency’s 
financial  transactions  and  reports  that 
relate  to  the  agency’s  use  of  Title  I 
funds;  and 

(2)  The  agency’s  compliance  with  Title 
I  requirements,  including,  if  applicable,  a 
review  of — 

(i)  The  selection  of  schools  and  school 
attendance  areas  for  Title  I  projects; 

(ii)  The  selection  of  children  to  receive 
Title  I  services; 

(iii)  Conformity  with  the  approved 
project  application; 

(iv)  The  use  of  title  I  funds  to 
supplement,  not  supplant,  non-Federal 
funds  that  would  have  otherwise  been 
available; 

(v)  The  use  of  Title  I  funds  for  services 
to  children  for  whom  the  project  was 
designed  and  not  for  general  aid; 

(vi)  The  equitable  provision  of  Title  I 
services  for  children  attending  private 
schools; 

(vii)  The  comparability  of 
instructional  services; 

(viii)  The  maintenance  of  fiscal  effort; 
and 

(ix)  The  use  of  Title  I  funds  for  excess 
costs. 

(b)  Frequency  of  audits.  (1)  Except  as 
provided  in  paragraph  (b)(2)  of  this 
section,  the  SEA  shall  schedule,  at  least 
once  every  three  years,  an  audit  of  each 
agency  that  receives  Title  I  assistance. 
However,  the  SEA  may  determine,  on 
the  basis  of  one  or  more  of  the  following 
factors,  that  an  agency  or  agencies  may 
be  audited  less  frequently: 


(1)  A  shortage  of  Title  I  fimds 
available  for  State  administration  of  the 
Title  I  program. 

(ii)  l^e  existence  of  large,  complex 
Title  I  projects. 

(iii)  The  geographic  isolation  of  the 
agencies  to  be  audited. 

(iv)  A  large  number  of  agencies  to  be 
audited. 

(2)  If  the  conditions  of  section  510(b) 
(Authorization  of  payments)  of  Title  V 
are  met,  the  SEA  shall  schedule  an 
annual  audit  of  each  agency  that 
receives  Title  I  assistance.  However,  the 
SEA  may  determine,  on  the  basis  of  the 
factors  in  paragraph  (b)(1)  of  this 
section,  that  any  agency  or  agencies 
may  be  audited  once  every  two  years. 

(c)  Independence  of  auditors.  The 
audits  required  by  this  section  must  be 
performed  by  auditors  who  are — 

(1)  Employed  by  the  State  but  are 
independent  of  the  organizational  imit 
that  administers  Title  I  in  that  State;  or 

(2)  Employed  by  a  private  audit  Hrm 
under  State  supervision. 

(Sec.  170(a).  20  U.S.C.  2817(a):  Sec.  509(a)  of 
Title  V.  20  U.S.C.  3149(a):  H.  Kept.  1137, 95th 
Cong.,  2d  Sess.  62  (1978);  S.  Rept.  856. 95th 
Cong.,  2d  Sess.  46-47  (1978)) 

§  200.191  Audit  resolution. 

(a)  An  SEA  shall  develop  and 
implement  written  procedures  for 
resolving  all  findings  and 
recommendation  resulting  from  the 
audits  conducted  under  §  200.190. 

(b)  The  procedures  referred  to  in 
paragraph  (a)  of  this  section  must 
provide  that — 

(1)  Within  30  days  of  receiving  or 
completing  a  final  audit  report,  die  SEA 
shall  send  a  copy  of  the  report  to  the 
agency  that  was  audited  and  that 
agency’s  district  advisory  council; 

(2)  Within  60  days  of  receiving  a  copy 
of  the  final  audit  report,  the  agency  that 
was  audited  shall  send  a  written 
response  to  the  SEA  concerning  any 
findings  of  violations  or 
recommendations  for  corrective  action; 

(3)  Within  60  days  of  receiving  a 
written  response  under  paragraph  (b)(2) 
of  this  section,  the  SEA  shall — 

(i)  Send  the  agency  that  was  audited 
and  that  agency’s  district  advisory 
council  its  final  determination 
concerning  the  findings  and 
recommendations  in  the  final  audit 
report;  and 

(ii)  Notify  the  agency  that  was  audited 
of  its  opportunity,  within  30  days  of 
receiving  the  final  determination,  to 
appeal  an  adverse  final  determination  to 
the  SEA  for  further  review  under  the 
procedures  required  by  §  200.192. 

(Sec.  170(b).  20  U.S.C.  2817(b):  Sec.  509(b)  of 
Title  V,  20  U.S.C.  3149(b)) 


§  200.192  Audit  appeals. 

(a)  An  SEA  shall  develop  and 
implement  procedures  for  receiving  and 
hearing  appeals  from  final  audit 
determinations  that  the  SEA  makes 
under  §  200.191. 

(b)  The  procedures  referred  to  in 
paragraph  (a)  of  this  section  must 
include  procedures  for — 

(1)  Informing  the  audited  agency 
whether  its  appeal  from  the  SEA’s  final 
determination  meets  reasonable  filing 
requirements  imposed  by  the  SEA  and, 
therefore,  is  accepted  by  the  SEA  for 
further  review; 

(2)  Conducting  hearings  on  the  appeal; 

(3)  Receiving  evidence  and 
maintaining  a  complete  record  of  the 
evidence  and  arguments  that  are 
presented  during  the  appeal 
proceedings; 

(4)  Recording  the  SEA’s  final 
resolution  of  the  appeal  and  the  reason 
for  that  resolution; 

(5)  Notifying  the  agency  that  was 
audited  of  the  SEA’s  final  action  on  the 
appeal  and  any  corrective  action  that 
the  audited  agency  must  take;  and 

(6)  Notifying  each  agency  that  is 
ordered — as  part  of  the  SEA’s  final 
resolution  of  an  audit  appeal — to  repay 
misspent  Title  I  funds  of  its  right,  under 
section  425(b)  of  GEPA  (relating  to 
appeals  of  final  SEA  decisions),  to 
appeal  that  order  to  the  Secretary  under 
§  200.193. 

(c)  The  procedures  referred  to  in 
paragraph  (a)  of  this  section  must 
specify  reasonable  time  limits  for  each 
step. 

(Sec.  170(b).  20  U.S.C.  2817(b):  Sea  509(b)  of 
Title  V.  20  U.S.C.  3149(b)) 

§  200.193  Appeal  to  the  Secretary. 

An  agency  that  is  aggrieved  by  the 
final  action  of  an  SEA  under  §  200.192 
may  appeal  the  SEA’s  action  to  the 
Secretary.  In  order  to  appeal,  the  agency 
shall,  within  20  days  after  the  agency 
receives  notice  of  the  SEA’s  final  action, 
file  notice  of  its  intent  to  appeal  with  the 
Secretary. 

(Sec.  170(d).  20  U.S.C.  2817(d):  Sec.  509(d)  of 
Title  V.  20  U.S.C.  3149(d);  Sec.  425(b)  of 
GEPA,  20  U.S.C.  1231b-2(b)) 

§  200.194  Repayment  of  misspent  Title  I 
funds. 

(a)  An  LEA  or  State  agency  that  is 
found  under  §§  200.191-200.193  to  have 
misspent  Title  I  funds  shall  repay  those 
funds  to — 

(1)  The  SEA,  if  the  Title  I  funds  are 
still  available  for  obligation  under  the 
terms  of  section  412(b)  of  GEPA  (relating 
to  the  availabilitiy  of  appropriations);  or 

(2)  The  Department,  if  the  Title  I  funds 
are  no  longer  available  for  obligation 
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under  the  terms  of  section  412(b]  of 
GEPA. 

(b)  In  determining  the  amount  of  Title 
I  funds  that  were  misspent  by  an  LEA 
that,  under  §  200.140(c).  was  not 
required  to  account  separately  for  its 
Title  I  funds,  the  amount  of  funds  that 
are  considered  to  be  Title  I  funds  is 
equal  to  the  percentage  of  Title  I  funds 
used,  or  intended  for  use,  for  the  project. 

(c)  The  LEA  or  State  agency  shall 
repay  the  misspent  funds  from — 

(1)  Non-Federal  sources:  or 

(2)  Federal  funds  for  which  the 
Federal  Government  does  not  require 
accountablility. 

(d)  The  LEA  or  State  agency  shall 
repay  the  misspent  funds  in — 

(1)  A  single  pasmient;  or 

(2)  Installments  over  a  period  not 
more  than  three  years  from  the  date  on 
which — 

(i)  The  SEA  issues  its  Hnal  resolution 
under  §  200.192;  or 

(ii)  The  Secretary  issues  the  final 
resolution  of  an  appeal,  if  the  LEA  or 
State  agency  fries  an  appeal  under 

§  200.193. 

(e)  The  SEA  shall  promptly  notify  the 
Secretary  of  any  LEA’s  or  State  agency’s 
refusal  to  rhpay  the  misspent  funds. 

(Sec.  170(b).  20  U.S.C.  2817(b):  Sec.  509(b)  of 
Title  V.  20  U.S.C.  3149(b);  Sec.  412(b)  of 
GEPA  20  U.S.C.  1225(b)) 

§  200.195  Use  of  misspent  funds  that  are 
repaid  to  SEAs. 

(a)  If  the  SEA  recovers  funds  under 
§200.194  during  the  period  in  which  the 
misspent  Title  I  funds  are  still  available 
for  obligation  under  the  terms  of  section 
412(b)  of  GEPA  (relating  to  the 
availability  of  appropriations),  the  SEA 
shall  treat  the  recovered  funds  as  Title  I 
funds  and — 

(1)  If  the  agency  repaying  is  an  LEA — 

(1)  Reallocate  those  funds  to  eligible 
LEAs — other  than  the  agency  that  was 
found  to  have  misspent  the  funds — 
under  the  procedures  in  34  CFR  201.38; 
or 

(ii)  Return  the  funds  for  proper  use  to 
the  LEA  from  which  they  were  received: 
or 

(2)  If  the  agency  repaying  is  a  State 
agency— 

(i)  Return  the  funds  for  proper  use  to 
the  agency  from  which  they  were 
recovered:  or 

(ii)  Return  the  funds  to  the 
Department. 

(b)  If  the  Title  I  fimds  that  an  SEA 
recovers  under  §  200.194  are  no  longer 
available  for  obligation  under  the  terms 
of  section  412(b)  of  GEPA,  the  SEA  shall 
return  those  funds  to  the  Department. 

(Sec.  170(b).  20  U.S.C.  2817(b);  Sec.  193(b).  20 
U.S.C.  2843(b);  Sec.  509(b)  of  Title  V.  20 


U.S.C.  3149(b);  Sec.  412(b)  of  GEPA,  20  U.S.C. 
1225(b)) 

§  200.196  Collection  action  by  the 
Secretary. 

(a)  The  Secretary  initiates  an  action 
to  compel  repayment  of  funds  that  are 
found  under  §  §  200.191-200.193  to  have 
been  misspent  if — 

(1)  The  LEA  or  State  agency  refuses 
to  repay  misspent  Title  I  funds  under  the 
procedures  in  §  200.194; 

(2)  The  SEA  has  taken  every 
reasonable  action  to  compel  repayment; 
and 

(3)  The  SEA  notifies  the  Secretary  of 
the  agency’s  refusal  to  repay. 

(b)  Any  funds  that  the  Secretary 
recovers  under  this  section  will,  at  the 
Secretary’s  option — 

(1)  Revert  to  the  United  States 
Treasury; 

(2)  Be  returned  to  an  SEA  for 
distribution  under  §  200.195;  or 

(3)  Be  paid  back,  if  appropriate,  under 
section  456  of  GEPA  (Repayment  to  the 
agency  of  recovered  fimds). 

(Sec.  170(e),  20  U.S.C.  2817(e):  Sec.  509(e)  of 
Title  V.  20  U.S.C.  3149(e)) 

§§  200.197-200.199  [Reserved] 

State  Withholding  of  Payments 

§  200.200  SEA  withholding  of  Title  I 
payments. 

(a)  General  Standard.  If  an  SEA 
determines  that  an  LEA  or  State  agency 
is  not  in  substantial  compliance  with  the 
requirements  in  this  part  or  in  34  CFR 
Parts  201,  302,  or  203,  as  applicable,  the 
SEA  shall— 

(1)  Withhold  further  Title  I  payments, 
in  whole  or  in  part,  under  the  procedures 
outlined  in  paragraph  (b)  of  this  section: 
or 

(2)  Enter  into  a  compliance  agreement 
under  §§  200.210-200.214, 

(b)  Procedures  for  withholding 
payment.  (1)  Before  initiating  a 
proceeding  to  withhold  Title  I  payments 
to  an  LEA  or  State  agency,  the  SEA  shall 
determine,  on  a  case-by-case  basis,  that 
the  agency  is  not  in  substantial 
compliance  with  the  applicable  Title  I 
requirements. 

(2)  Before  withholding  funds,  the  SEA 
shall  provide  the  LEA  or  State  agency 
with — 

(i)  Reasonable  notice  of  the  reasons 
why  the  SEA  believes  that  a  withholding 
is  appropriate;  and 

(ii)  An  opportunity  for  a  hearing 
before  an  impartial  decisionmaker  who 
did  not  participate  in  the  SEA’s  decision 
to  initiate  the  withholding  action. 

(3)  If  the  impartial  decisionmaker 
finds  that  the  LEA  or  State  agency  is  not 
in  substantial  compliance  with  the 


requirements  in  this  part  or  in  34  CFR 
Parts  201,  302,  or  203,  the  SEA  shall — 

(1)  Withhold  all  or  merely  a  part  of 
the  LEA’s  or  State  agency’s  Title  I 
payments.  In  deciding  what  amount  to 
withhold,  the  SEA  shall  consider  the 
following  factors: 

(A)  The  seriousness  of  the 
noncompliance. 

(B)  ’The  amount  of  Title  I  funds 
involved. 

(C)  The  effect  of  withholding  on 
participating  children: 

(ii)  Notify  the  agency  that  further 
Title  I  payments,  in  whole  or  in  part, 
will  be  withheld;  and 

(iii)  Specify  a  date  on  which  the 
withheld  funds  will  be  reallocated  under 
34  CFR  201.38,  unless  the  SEA 
determines  that  the  agency  is  in 
substantial  compliance. 

(4)  Unless  the  SEA  enters  into  a 
compliance  agreement  with  the  LEA  or 
State  agency  under  §  §  200.210-200.214, 
the  SEA  shall  continue  to  withhold  Title 
I  payments  until  it  determines  that  the 
agency  is  in  substantial  compliance. 

(c)  Suspension  pending  completion  of 
withholding  proceedings.  (1)  If  an  SEA 
has  reason  to  believe  that  an  LEA  or 
State  agency  is  not  in  substantial 
compliance  with  the  requirements  in  this 
part  or  in  34  CFR  Parts  201,  302,  or  203, 
the  SEA  may,  after  giving  the  LEA  or 
State  agency  reasonable  notice  and  an 
opportunity  to  show  cause  why 
suspension  action  should  not  be  taken, 
suspend  Title  I  payments — in  whole  or 
in  part —  to  that  agency  pending 
completion  of  a  withholding  proceeding. 

(2)  In  deciding  whether  to  take 
suspension  action,  the  SEA  shall  * 
consider  factors  such  as — 

(i)  The  degree  of  certainty  that  the 
agency  is  not  in  substantial  compliance; 

(ii)  The  magnitude  of  the 
noncompliance; 

(iii)  The  need  to  take  suspension 
action  to  prevent  the  misuse  of  Title  I 
funds;  and 

(iv)  The  harm  that  may  result  to  Title  I 
projects  as  a  result  of  the  suspension. 

(d)  Use  of  withheld  funds.  An  SEA 
that  withholds  funds  under  this  section 
shall — 

(1)  Pay  the  withheld  funds  to  the 
agency  from  which  they  were  withheld 
if  that  agency  comes  into  substantial 
compliance  within  the  period  of  time 
specified  by  the  SEA;  or 

(2)  Treat  the  withheld  funds  as  excess 
funds  for  reallocation  under  the 
procedures  in  34  CFR  201.38,  if  the 
agency  from  which  they  were  withheld 
does  not  come  into  substantial 
compliance  within  the  period  of  time 
specified  by  the  SEA. 


Federal  Register  /  Vol.  46,  No.  12  /  Monday,  January  19,  1981  /  Rules  and  Regulations 


5155 


(Sec.  169(a).  20  U.S.C.  2816(a):  Sec.  508(a)  of 
Title  V,  20  U.S.C  3148(a):  Sec.  434(b)  of  GEPA, 
20  U.S.C.  1232c(b)) 

§  200.201  Notice  of  the  public  of  SEA 
withholding. 

If  an  SEA  notifies  an  LEA  or  State 
agency  that  the  SEA  is  withholding 
payments  under  §  200.200,  the  LEA  shall, 
upon  submission  of  a  notice  of 
withholding  to  the  LEA  under 
§  200.200(b](2](i),  take  appropriate 
action  to  inform — 

(a)  The  district  advisory  council  of  the 
L^  against  which  the  action  was 
taken:  and 

(b)  The  general  public. 

(Sec.  169(b),  20  U.S.C.  2816(b):  Sec.  508(b)  of 
Title  V,  20  U.S.C  3148(b)) 

§  200.202  Appeal  to  the  Secretary. 

An  LEA  or  State  agency  that  is 
aggrieved  by  the  final  action  of  an  SEA 
under  §  200.200  may  appeal  the  SEA’s 
action  to  the  Secretary.  In  order  to 
appeal,  the  LEA  or  State  agency  shall, 
within  20  days  after  the  agency  receives 
notice  of  the  SEA’s  final  action,  file 
notice  of  its  intent  to  appeal  with  the 
Secretary. 

(Sec.  169(b),  20  U.S.C.  2816(b):  Sec.  508(b)  of 
Title  V,  20  U.S.C  3148(d):  Sec.  425(b)  of  GEPA, 
20  U.S.C.  1231b-2(b)) 

§§200.203-200.209  [Reserved] 

State  Compliance  Agreements 

§  200.210  Use  of  a  State  compliance 
agreement. 

(a)  An  SEA  may  enter  into  a 
compliance  agreement  with  an  LEA  or 
State  agency  instead  of  initiating  or 
continuing  a  withholding  action  under 
§  200.200. 

(b)  The  SEA  may  enter  into  the 
compliance  agreement — 

(1)  Before  taking  any  action  to  begin  a 
withholding  action  under  §  200.200:  or 

(2)  At  any  stage  of  a  withholding 
action  under  §  200.200,  including — 

(i)  Before  providing  the  LEA  or  State 
agency  with  an  opportunity  for  the 
hearing  required  under  §  200.200(b); 

(ii)  During  the  hearing  provided  under 
§  200.200(b); 

(iii)  After  a  Bnding  under 

§  200.200(b)(3}  that  the  LEA  or  State 
agency  is  not  in  substantial  compliance 
with  the  requirements  of  this  part  or  of 
34  CFR  Parts  201,  302,  or  203;  or 

(iv)  During  the  course  of  withholding 
of  Title  I  funds  by  the  SEA. 

(c)  A  compliance  agreement  entered 
into  under  this  section — 

(1)  Applies  only  to  current  violations; 

(2)  Relieves  the  LEA  or  State  agency 
that  enters  into  the  agreement  of  any 
liability  for  repayment  of  funds  that  are 
spent — 


(i)  In  violation  of  a  requirement  that  is 
covered  by  the  agreement;  and 

(ii)  During  the  period  of  time  that  is 
covered  by  the  agreement;  and 

(3)  May  be  used  to  specify — 

(i)  The  amount  of  funds  that  has  been 
misspent  by  an  LEA  or  State  agency; 
and 

(ii)  A  schedule  for  repaying  those 
misspent  funds  under  §  200.194. 

(d)  However,  a  compliance  agreement 
entered  into  imder  this  section  may  not 
be  used  to  reduce  or  forgive  liability  for 
repaying  funds  that  were  misspent  prior 
to  the  date  on  which  the  agreement  was 
entered  into,  including  funds  that  were 
spent  in  violation  of  the  maintenance  of 
effort  requirements  in  §  200.90. 

(Sec.  169(c).  20  U.S.C.  2816(c):  Sec.  508(c)  of 
Title  V.  20  U.S.C  3148(c)) 

§  200.21 1  Contents  of  a  State  compliance 
agreement 

A  compliance  agreement  entered  into 
under  §  200.210  must — 

(a)  Be  a  written  agreement  signed  by 
authorized  representatives  of  the  SEA 
and  authorized  representatives  of  the 
LEA  or  State  agency: 

(b)  Include  a  statement  of  each 
applicable  requirement  that  the  LEA  or 
State  agency  is  violating; 

(c)  Describe  the  activity  that  is  in 
violation  of  each  applicable 
requirement; 

(d)  Describe  the  steps  that  the  LEA  or 
State  agency  agrees  to  take  in  order  to 
come  into  full  compliance  with  each 
applicable  requirement; 

(e)  Address  all  matters  that  formed 
the  basis  for  the  initiation  of  a 
withholding  action  under  §  200.200,  if 
the  SEA  has  begun  a  withholding  action 
under  that  section; 

(f)  Consist  of  a  single  agreement  or  a 
series  of  agreements  that,  taken 
together,  will  result  in  full  compliance 
by  the  LEA  or  State  agency;  and 

(g)  Specify  a  time  period  of  not  more 
than  90  days  during  which  the  LEA  or 
State  agency  shall  take  steps  that  will 
result  in  full  compliance  with  the 
requirements  involved. 

(Sec.  169(c),  20  U.S.C.  2816(c);  Sec.  508(c)  of 
Title  V.  20  U.S.C.  3148(c)) 

§  200.212  Duration  of  a  State  compliance 
agreement 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  compliance 
agreement  entered  into  under  §  200.210 
remains  in  effect  for  the  period  of  time 
that  is  speciHed  in  the  agreement  In  any 
case,  however,  that  time  may  not  exceed 
90  days  after  the  agreement  is  entered 
into. 

(b)  If  the  LEA  or  State  agency  that  has 
entered  into  a  compliance  agreement 
under  §  200.210  fails  to  comply  with  the 


terms  of  the  agreement,  the  agreement 
expires  immediately. 

(Sec.  169(c).  20  U.S.C.  2816(c);  Sec.  508(c)  of 
Title  V,  20  U.S.C.  3148(c)) 

§  200.213  Effect  Of  expiration  of  a  State 
compliance  agreement 

(a)  If  a  compliance  agreement  has 
expired  under  §  200.212(b),  an  SEA  may 
not  enter  into  another  compliance 
agreement  with  the  same  1£A  or  State 
agency  for  any  violations  that  were 
addressed  in  the  first  compliance 
agreement 

(b)  If  a  compliance  agreement  has 
expired  under  §  200.212(b)  and  the  LEA 
or  State  agency  continues  to  be  out  of 
compliance,  the  withholding  procedures 
in  §  200.200  apply.  However,  in  taking 
any  withholding  action  under  §  200.200, 
the  SEA  shall  take  into  account  any 
partial  compliance  that  was  achieved  by 
the  LEA  or  State  agency  under  the 
compliance  agreement. 

(Sec.  169(c),  20  U.S.C.  2816(c);  Sec.  508(c)  of 
Title  V.  20  U.S.C.  3148(c)) 

§  200.214  Notice  of  a  State  compliance 
agreement 

Within  15  days  of  entering  into  a 
compliance  agreement  under  §  200.210, 
the  SEA  shall  send  a  copy  of  the 
compliance  agreement  to — 

(a)  The  Assistant  Secretary; 

(b)  The  district  advisory  council  of  the 
agency  that  entered  into  ^e  compliance 
agreement  with  the  SEA,  if  that  agency 
has  a  district  advisory  council;  and 

(c)  Each  person,  agency,  or 
organization  that  filed  a  complaint  with 
the  LEA,  State  agency,  or  SEA 
concerning  a  violation  covered  by  the 
compliance  agreement. 

(Sec.  169(c),  20  U.S.C.  2816(c);  Sec.  508(c)  of 
Tide  V,  20  U.S.C.  3148(c)) 

§§200.215-200.219  [Reserved] 

Subpart  G — Federal  Administrative 
Responsibilities 

Application  Approval 

§  200.220  Approval  of  State  applications 
and  annual  program  plans. 

(a)  Approval  of  State  applications. 

The  Secretary  approves  ^e  payment  of 
Title  I  funds  by  an  SEA  to  LEAs  and 
State  agencies  if  the  Secretary  has  made 
specific  findings,  in  writing,  that — 

(1)  The  application  that  the  SEA  has 
submitted  under  §  200.20  complies 
with — 

(i)  The  requirements  in  §  200.20; 

(ii)  The  Title  I  statute  and  regulations: 

(iii)  All  applicable  requirements  in 
Gl^A;  and 

(iv)  All  applicable  requirements  m 
EDGAR; 
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(2)  The  SEA  will  comply  with  the 
assurances  in  its  application  and  those 
submitted  by  the  SEA  under  section 
435(b)  of  GEPA  (containing  specific 
assurances  required  in  the  SEA's 
application);  and 

(3)  The  SEA’s  monitoring  and 
enforcement  plan  meets  the 
requirements  in  §  200.21. 

(b)  Approval  of  SEA  annual  program 
plans  for  programs  serving  migratory 
children.  The  Secretary  approves  the 
payment  of  Title  I  funds  to  an  SEA  for  a 
project  for  migratory  children  of 
migratory  agricultural  workers  of  fishers 
only  if  the  Secretary  has,  under  the 
procedures  in  34  204.14,  approved 

the  SEA’s  annual  program  plan. 

(Sec.  142.  .20  U.S.C.  2762:  Sec.  182.  20  U.S.C. 
2832] 

§  200.221  Opportunity  for  a  hearing  on 
disapproval  of  a  State  application. 

(a)  If  the  Secretary  determines  that  an 
SEA’s  application  does  not  comply  with 
the  requirements  in  §  200.220(a),  the 
Secretary — 

(1)  Notibes  the  SEA,  in  writing,  of  the 
facts  on  which  the  Secretary  bases  that 
determination;  and 

(2)  Provides  the  SEA  with  the 
opportunity  for  a  hearing  to  be  held  at 
least  30  days  after  the  SEA  receives 
notice. 

(b)  A  hearing  conducted  under 
paragraph  (a)  of  this  section  is  held 
before  the  Education  Appeal  Board  in 
accordance  with — 

(1)  The  requirements  in  section  451(e) 
of  GEPA  (relating  to  the  Board’s 
proceedings);  and 

(2)  The  Board’s  procedures  in  34  CFR 
Part  78. 

(c)  The  Education  Appeal  Board 
issues  an  initial  decision  that  the  Board 
Chairperson — 

(1)  Submits  to  the  Secretary;  and 

(2)  Sends  to  each  party  by  certified 
mail  with  a  return  receipt  requested. 

(d)  The  decision  by  the  Education 
Appeal  Board  becomes  final  unless, 
within  60  days  after  the  BEA  receives 
written  notice  of  the  decision — 

(1)  The  Secretary,  for  good  cause 
shown,  modifies  or  sets  aside  the 
decision,  in  whole  or  in  part.  In  that 
case,  the  modified  decision  becomes 
final  60  days  after  the  Secretary’s 
action;  or 

(2)  The  SEIA  files  a  petition  for  judicial 
review  under  section  455  of  GEPA 
(Judicial  review  provision). 

(Sec.l82(b).  20  U.S.C.  2832(b):  Sec.  453(b}  of 
GEPA.  20  U.S.C.  1234b(b]) 


§§  200.222-200.229  [Reserved] 

Evaluation 

§  200.230  Secretary’s  evaluation 
procedures. 

Under  section  183  (Program 
evaluation)  of  Title  1,  the  Secretary — 

(a)  Provides  for  independent 
evaluations  of  Title  I  projects; 

(b)  Develops  evaluation  standards 
and  a  schedule  for  conducting 
evaluations; 

(c)  Consults  with  LEAs  and  State 
agencies  concerning  jointly  sponsored 
objective  evaluation  programs; 

(d)  Provides  SEAs  with  models  for  the 
evaluation  of  Title  I  projects  for  use  by 
LEAs  and  State  agencies; 

(e)  Reports  to  the  Congress  concerning 
the  results  of  evaluations  of  Title  I 
projects; 

(f)  Provides  technical  assistance  to 
SEAs  to  enable  them  to  assist  LEAs  and 
State  agencies  in  conducting  evaluations 
of  Title  I  projects;  and 

(g)  Develops  a  system  for — 

(1)  Gathering  and  disseminating  the 
results  of  evaluations  of  Title  I  projects; 

(2)  Identifying  exemplary  Title  I 
projects  and  particularly  effective 
elements  of  Title  I  projects;  and 

(3)  Disseminating  information 
concerning  the  exemplary  Title  I 
projects  and  particularly  effective 
elements  of  Title  I  projects  to— 

(i)  LEAs  and  State  agencies 
responsible  for  designing  and  operating 
Title  I  projects; 

(ii)  The  education  profession;  and 
(ii)  The  general  public. 

(Sec.183.  20  U.S.C.  2833) 

§§  200.231-200.239  [Reserved] 

Complaint  Review  and  Resolution 

§  200.240  Contents  of  a  complaint. 

The  required  contents  of  a  complaint 
are  described  in  §  200.180. 

{Sec.128,  20  U.S.C.  2738:  Sec.  168,  20  U.S.C. 
2813:  Sec.  507  of  Title  V,  20  U.S.C.  3147) 

§  200.241  Procedures  for  receiving  direct 
complaints. 

A  direct  complaint  is  a  complaint 
that —  / 

(a)  Has  not  been  resolved  by  an  LEA, 
State  agency,  or  SEA  under  the 
procedures  in  §  §  200.180-200.188:  and 

(b)  Is  filed  with  the  Assistant 
Secretary  for  Elementary  and  Secondary 
Education. 

(Sec.184,  20  U.S.C.  2834) 

§  200.242  Procedures  for  handling  direct 
complaints. 

(a)  Standards  for  resolving  direct 
complaints.  The  Assistant  Secretary 
designates  an  official  of  the  Department 


to  take  action  under  paragraph  (b)  of 
this  section  to  resolve  a  direct 
complaint.  The  designated  official  takes 
this  action  only  if  one  or  more  of  the 
following  conditions  exists: 

(1)  The  information  contained  in  the 
direct  complaint  shows  that — 

(1)  Delayed  resolution  of  the  direct 
complaint  will  result  in  serious  and 
immediate  harm  to  the  complainant  or 
to  the  program  beneficiaries;  and 

(ii)  The  complainant  will  probably 
succeed  on  the  merits  of  the  complaint. 

(2)  The  direct  complaint  has 
previously  been  filed  with  an  LEA,  State 
agency,  or  SEA  and  that  agency  has 
failed  to  resolve  the  complaint  within 
the  time  specified  in  §  200.184  or 

§  200.187. 

(3)  The  SEA  or  LEA  has  implemented 
a  policy  or  practice  that  violates  a  Title  I 
requirement  and  the  LEA,  the  SEA,  or 
both  has  acknowledged  this  fact,  but 
refuses  or  fails  to  correct  the 
noncompliant  practice. 

(4)  The  designated  official  determines 
that  Federal  resolution  of  the  complaint 
is  appropriate  for  any  other  reason. 

(b)  Procedures  for  resolving  direct 
complaints.  If  the  designated  official 
determines  that  the  direct  complaint 
meets  the  standards  in  paragraph  (a)  of 
this  section,  the  designated  official 
resolves  the  complaint  under  the 
procedures  in  §200.245. 

(c)  Referral  to  an  SEA.  If  the 
designated  official  determines  that  the 
direct  complaint  does  not  meet  the 
standards  in  paragraph  (a)  of  this 
section,  and  the  complaint  has  not 
already  been  filed  with  an  LEA,  State 
agency,  or  SEA,  the  designated  official 
within  30  days  after  receiving  the  direct 
complaint,  refers  it  to  the  appropriate 
SEA  for  resolution  under  the  procedures 
in  §§  200.180-200.188. 

(d)  Deferral  pending  resolution  by 
another  agency.  (1)  If  the  designated 
official  determines  that  the  direct 
complaint  does  not  meet  the  standards 
in  paragraph  (a)  of  this  section,  and  if 
the  complaint  has  been  filed  with  and  is 
pending  before  an  LEA,  State  agency,  or 
SEA,  the  designated  official  defers 
taking  any  action  on  the  direct 
complaint  pending  resolution  of  the 
complaint  by  the  LEA,  State  agency,  or 
SEA. 

(2)  However,  if  the  LEA,  State  agency, 
or  SEA  fails  to  resolve  the  complaint 
within  the  time  specified  in  §  200.184  or 
§  200.187,  the  complainant  may  file  with 
the  designated  official  an  amended 
direct  complaint  that  specifically  shows 
that  failure. 

(Sec.  184.  20  U.S.C.  2834) 
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§  200.243  Appeals  from  final  resolutions 
bySEAs. 

(a)  Who  may  appeal.  Any  person, 
agency,  or  organization  that  has  filed  an 
appeal  or  complaint  with  an  SEA  and  is 
dissatisfied  with  the  SEA’s  final 
resolution  of  that  appeal  or  complaint, 
under  §  200.188  may  appeal  the  SEA’s 
final  resolution  to  the  Assistant 
Secretary  for  review. 

(b)  When  to  file  an  appeal.  IKn 
under  this  section  must  be  postmarked 
within  30  days  after  the  party  that  files 
the  appeal  receives  a  copy  of  the  SEA’s 
final  resolution. 

(c)  Where  to  file  an  appeal.  The 
appeal  must  be — 

(1)  Designated  “Title  I  Appeal”;  and 

(2)  Sent  to  the  Assistant  Secretary  for 
Elementary  and  Secondary  Education. 

(d)  Contents  of  an  appeal.  The  appeal 
must — 

(1)  Be  written  and  signed; 

(2)  Include  a  copy  of  the  complaint, 
the  resolution  of  the  complaint,  the 
appeal  to  the  SEA,  the  S^’s  final 
resolution,  and  any  other  documents 
that  the  appellant  relies  on  in  the 
appeal: 

(3)  Identify  those  parts  of  the  SEA’s 
final  resolution  with  which  the  party 
that  files  the  appeal  disagrees  and 
indicate  why  that  pa- ty  disagrees;  and 

(4)  Indicate  what  remedy  the  party 
that  files  the  appeal  is  seeking  from  the 
Assistant  Secretary. 

(Sec.  168,  20  U.S.C.  2815;  Sec.  184,  20  U.S.C. 
2834:  Sec.  507  of  Title  V,  20  U.S.C.  3147) 

§  200.244  Preliminary  review  of  appeals. 

(a)  Review  of  appeals.  The  Assistant 
Secretary  designates  an  official  of  the 
Department  to  review  an  appeal  filed 
under  §  200.243  to  determine  whether 
the  appeal  meets  the  requirements  in 
that  section. 

(b)  Dismissal  of  appeals.  (1)  If  the 
designated  official  determines  that  the 
appeal  does  not  meet  the  requirements 
in  §  200.243,  the  designated  official 
notifies  the  appellant,  the  SEA.  and  any 
other  agency  or  organization  defending 
the  appeal  that  the  appeal  is  dismissed. 

(2)  Each  notice  of  dismissal  includes 
reasons  why  the  designated  official 
determined  that  the  appeal  did  not  meet 
the  requirements  in  §  200.243. 

(3)  Dismissal  does  not  preclude  other 
efforts  to  investigate  or  resolve  the 
concerns  raised  by  the  appeal,  including 
submission  of  a  revised  appeal. 
However,  if  the  appellant  submits  a 
revised  appeal,  the  time  limits  in 

§  200.245  begin  upon  receipt  of  that 
revised  appeal. 

(c)  Acceptance  of  appeals.  If  the 
designated  official  determines  that  the 
appeal  meets  the  requirements  of 

§  200.243,  the  designated  official— 


(1)  Notifies  the  appellant,  the  SEA, 
and  any.  other  agency  or  organization 
defending  the  appeal  that  the  appeal  has 
been  accepted  for  review;  and 

(2)  Resolves  the  appeal  under  the 
procedures  in  §  200.245. 

(Sec.  184,  20  U.S.Q  2834) 

§  200.245  The  designated  officiars 
procedures  for  resolving  direct  complaints 
and  appeals. 

(a)  Gathering  of  information  by  the 
designated  official.  If  a  direct  complaint 
is  accepted  for  review  under  §  200.242  or 
if  an  appeal  is  accepted  for  review 
under  §  200.244,  the  designated 
official — 

(1)  Notifies  the  complainant  or  the 
appellant,  the  SEA,  and  any  other 
agency  or  organization  defending  the 
complaint  or  appeal  that  each  has  20 
days  from  the  date  on  which  the  notice 
is  postmarked  to  submit  any  relevant 
written  evidence  or  argument: 

(2)  Provides  an  opportunity  for  the 
complainant  or  the  complainant’s 
representative,  or  both,  to  present 
relevant  oral  evidence,  including  an 
opportunity  to  question  the  parties  and 
their  witnesses,  if  the  designated  official 
determines  that  this  presentation  is 
appropriate;  and 

(3)  Conducts  whatever  research  and 
investigations  that  the  designated 
official  considers  to  be  appropriate. 
These  may  include  an  on-site 
investigation. 

(b)  Resolution  by  the  designated 
official.  (1)  Time  period  for  resolution. 
The  designated  offical  issues  a  written 
resolution  of  each  complaint  or  appeal 
within  60  days  of  receiving  the 
complaint  or  appeal,  unless  there  are 
exceptional  circumstances  that  justify 
additional  time.  Examples  of  the  types 
of  factors  that  the  designated  official 
may  consider  in  determining  the 
existence  of  exceptional  circumstances 
include — 

(1)  The  need  to  conduct  a  major  on¬ 
site  investigation: 

(ii)  The  need  to  conduct  a 
comprehensive  audit;  or 

(iii)  The  complexity  of  the  issues 
raised  by  the  complaint  or  appeal. 

(2)  Contents  of  the  resolution.  Each 
resolution  that  the  designated  official 
issues  under  this  section  includes — 

(i)  A  statement  of  the  resolution  and 
the  reasons  for  that  resolution;  and 

(ii)  Notice  of  the  right  of  the 
complainant  or  appellant,  the  SEA.  or 
any  other  agency  or  organization 
defending  the  complaint  or  appeal  to 
appeal  that  resolution  for  review  by  the 
Assistant  Secretary  under  §200.246. 

(3)  Notice  of  the  resolution.  Within  10 
days  of  issuing  a  resolution  to  the 
complainant  or  appellant,  the 


designated  official  sends  a  copy  of  die 
resolution  to  the  complainant’s  or 
appellant’s  representative  and,  if 
appropriate,  the  LEA,  the  State  agency, 
the  SEA,  the  district  advisory  council, 
and  project  area  and  project  school 
advisory  councils. 

(Sec.  184,  20  U.S.C.  2834) 

§  200.246  Administrative  appeals  from  the 
designated  official’s  resolution. 

(a)  Who  may  file  an  administrative 
appeal.  Any  complainant  or  appellant, 
or  other  party  to  a  complaint  or  an 
appeal,  who  is  dissatisfied  with  the 
designated  ofiicial’s  resolution  of  that 
complaint  or  appeal  under  §  200.245  may 
file  an  administrative  appeal  with  the 
Assistant  Secretary. 

(b)  When  to  file  an  administrative 
appeal.  The  ac^inistrative  appeal  must 
be  postmarked  within  30  days  after  the 
party  that  files  the  appeal  receives  a 
copy  of  the  designated  official’s 
resolution. 

(c)  Where  to  file  an  administrative 
appeal.  The  administrative  appeal  must 
be — 

(1)  Designated  ‘Title  I  Administrative 
Appeal”;  and 

(2)  Sent  to  the  Assistant  Secretary  for 
Elementary  and  Secondary  Education. 

(d)  Contents  of  an  administrative 
appeal.  The  administrative  appeal 
must — 

(1)  Be  written  and  signed; 

(2)  Identify  those  parts  of  the 
designated  official’s  resolution  with 
which  the  party  that  files  the  appeal 
disagrees  and  indicate  why  that  party 
disagrees;  and 

(3)  Indicate  what  remedy  the  party 
who  files  the  appeal  is  seeking  fiom  the 
Assistant  Secretary. 

(Sea  184.  20  U.S.C  2834) 

§  200.247  Preliminary  review  of 
administrative  appeals. 

(a)  Review  of  administrative  appeals. 
The  Assistant  Secretary  reviews  an 
administrative  appeal  filed  under 

§  200.246  to  determine  whether  the 
appeal  meets  the  requirements  in  that 
section. 

(b)  Dismissal  of  administrative 
appeals.  (1)  If  the  Assistant  Secretary 
determines  that  the  administrative 
appeal  does  not  meet  the  requirements 
of  §  200.246,  the  Assistant  Srcretary 
notifies  the  appellant,  the  SEA.  and  any 
other  agency  or  organization  defending 
the  appeal  that  the  administrative 
appeal  is  dismissed. 

(2)  Each  notice  of  dismissal  includes 
reasons  by  the  Assistant  Secretary 
determined  that  the  administrative 
appeal  did  not  meet  the  requirements  of 
§  200.246. 
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(3)  Dismissal  does  not  preclude  other 
efforts  to  investigate  or  resolve  the 
concerns  raised  by  the  appeal,  including 
submission  of  a  revised  appeal. 

However,  if  the  appellant  submits  a 
revised  appeal,  the  time  limits  in 
§  200.248  begin  upon  receipt  of  that 
revised  appeal. 

(c)  Acceptance  of  administrative 
appeals.  If  the  Assistant  Secretary 
determines  that  the  administrative 
appeal  meets  the  requirements  of 
§  200.246,  the  Assistant  Secretary — 

(1)  Notifies  the  appellant,  the  SEA, 
and  any  other  agency  or  organization 
defending  the  appeal  that  the 
administrative  appeal  has  been 
accepted  for  review;  and 

(2)  Resolves  the  administrative  appeal 
under  the  procedures  in  §  200.248. 

(Sec.  184,  20  U.S.C.  2834) 

§  200.248  The  Assistant  Secretary’s 
procedures  for  resolving  administrative 
appeals. 

(a)  Procedures  for  considering  the 
administrative  appeal.  If  an 
administrative  appeal  is  accepted  for 
review  under  §  200.247,  the  Assistant 
Secretary — 

(1)  Notifies  the  appellant,  the  SEA, 
and  any  other  agency  or  organization 
defending  the  appeal  that  the  appeal  is 
accepted;  and 

(2)  May  provide  the  opportimity  for 
additional  arguments  concerning  the 
administrative  appeal. 

(b)  Resolution  by  the  Assistant 
Secretary.  (1)  Time  period  for 
resolution,  (i)  Unless  exceptional 
circumstances  exist,  the  Assistant 
Secretary  issues  a  written  resolution  of 
an  administrative  appeal  within  60  days. 

(ii)  Exceptional  circumstances  may 
include — 

(A)  The  need  to  conduct  a  major  on¬ 
site  investigation; 

(B)  The  need  to  conduct  a 
comprehensive  audit;  or 

(C)  The  need  to  gather  additional 
information. 

(2)  Contents  of  the  resolution.  The 
resolution  that  the  Assistant  Secretary 
issues  under  this  section  includes  a 
statement  of  the  resolution  and  the 
reasons  for  the  resolution. 

(3)  Notice  of  the  resolution.  Within  10 
days  of  issuing  a  resolution  to  the 
appellant,  the  Assistant  Secretary  sends 
a  copy  of  the  resolution  to  the 
appellant’s  representative  and,  if 
appropriate,  the  LEA,  the  State  agency, 
the  S^,  the  district  advisory  council, 
and  project  area  and  project  school 
advisory  coimcils. 

(4)  Final  action  of  the  Department. 
The  Assistant  Secretary’s  final 
resolution  under  paragraph  (b)  of  this 


section  is  the  Department's  final  action 
concerning  the  appeal. 

(Sec.  184,  20  U.S.C.  2834) 

§  200.249  [Reserved] 

Audits  and  Audit  Resolution 
§  200.250  Audits  by  the  Inspector  General. 

The  Inspector  General  provides  for 
audits  of  grants  or  subgrants  made 
under  Title  1  to  determine,  at  a 
minimum — 

(a)  The  fiscal  integrity  of  the  audited 
agency’s  financial  transactions  and 
reports;  and 

(b)  The  audited  agency’s  compliance 
with  applicable  statutes,  regulations, 
and  terms  and  conditions  of  the  grant  or 
subgrant. 

(Sec.  185(a),  20  U.S.C.  2835(a)) 

§  200.251  Audit  resolution  procedures. 

The  Secretary’s  procedures  for 
resolving  findings  and  recommendations 
that  result  fi-om  audits  conducted  under 
§  200.250  provide  for — 

(a)  Submission  of  a  draft  audit  report 
by  the  auditors  to  the  audited  agency; 

(b)  Opportunity  for  the  audited  agency 
to  comment  to  the  auditors  on  the 
findings  and  recommendations  in  the 
draft  audit  report; 

(c)  Submission  of  the  final  audit  report 
by  the  auditors  to  the  audited  agency; 

(d)  Opportunity  for  the  Assistant 
Secretary,  at  his  discretion,  to  request 
additional  information  from  the  audited 
agency; 

(e)  Issuance  of  final  audit 
determinations  by  the  Assistant 
Secretary  to  the  audited  agency  in  a 
final  determination  letter  fiiat — 

(1)  Identifies  the  improper 
expenditures; 

(2)  Indicates  the  reasons  for  the  final 
audit  determination  in  sufficient  detail — 
for  example,  by  referring  to  the  relevant 
parts  of  a  separate  document  such  as 
the  audit  report — to  allow  the  audited 
agency  to  respond  in  an  appeal  under 
paragraph  (e)(3](ii)  of  this  section; 

(3)  Advises  the  audited  agency  that  it 
shall — 

(i)  Repay  the  misspent  funds  to  the 
department;  or 

(ii)  Within  30  calendar  days  of 
receiving  the  final  determination  letter, 
file  an  appeal  for  review  by  the 
Education  Appeal  Board  under  the 
procedures  in  34  CFR  Part  78;  and 

(4)  Is  sent  by  certified  mail  with  a 
return  receipt  requested;  and 

(f)  Review  by  the  Secretary  of  the 
Education  Appeal  Board’s  initial 
decision. 

(Sec.  185(b),  20  U.S.C.  2835(b)) 


§  200.252  Judicial  review  of  audit 
resolutions. 

If  a  State  is  dissatisfied  with  the 
Secretary’s  final  action  under  §  200.251, 
the  State  may,  within  60  days  of 
receiving  notice  of  that  action,  file  a 
petition  for  review  with  the  United 
States  court  of  appeals  for  the  circuit  in 
which  the  State  is  located. 

(Sec.  195,  20  U.S.C.  2851) 

§§  200.253-200.259  [Reserved] 
Withholding  of  Payments 

§  200.260  Withholding  of  Title  I  payments. 

(a)  General  standard.  If  the  Secretary 
determines  that  an  SEA  is  not  in 
substantial  compliance  with  the 
assurances  it  made  in  its  application  for 
Title  I  funds,  the  Secretary — 

(1)  Withholds  further  Title  I  payments, 
in  whole  or  in  part,  under  the  procedures 
outlined  in  paragraph  (b)  of  this  section; 
or 

(2)  Enters  into  a  compliance 
agreement  with  the  SEA  under 
§§200.270-200.275. 

(b)  Secretary’s  procedures  for 
withholding  payments.  (1)  Before 
initiating  a  proceeding  to  withhold  Title 
I  pa}nments  to  an  SEA,  the  Secretary 
determines,  on  a  case-by-case  basis, 
that  the  SEA  is  not  in  substantial 
compliance  with  the  applicable  Title  I 
requirements. 

(2)  Before  withholding  Title  I  funds, 
the  Secretary  provides  the  SEA  with — 

(i)  Written  notice  of  the  Secretary’s 
intent  to  withhold  funds.  The  written 
notice — 

(A)  States  the  reasons  why  the  SEA  is 
not  in  substantial  compliance  with  the 
assurances  in  its  application; 

(B)  Cites  the  Title  I  requirements  that 
are  ^e  basis  for  the  alleged  failure  to 
comply; 

(C)  Notifies  the  SEA  of  the 
opportunity  for  a  hearing  on  the  record; 
and 

(D)  Is  sent  by  certified  mail  with  a 
return  receipt  requested;  and 

(ii)  The  opportunity  for  a  hearing  on 
the  record. 

(3)  (i)  Following  the  hearing  referred 
to  in  paragraph  (b](2](ii]  of  this  section, 
the  hearing  officer  issues  a  decision  that 
the  hearing  officer — 

(A)  Submits  to  the  Secretary;  and 

(B)  Sends  to  each  party  by  certified 
mail  with  a  return  receipt  requested; 

(ii)  Unless  the  Secretary,  for  good 
cause  shown,  modifies  or  sets  aside  that 
decision,  in  whole  or  in  part,  within  60 
days  after  the  SEA  receives  written 
notice  of  the  decision,  it  becomes  the 
final  decision  of  the  Department. 

(iii)  If  the  Secretary  modifies  or  sets 
aside  the  hearing  officer's  decision,  the 
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decision,  as  modified  or  set  aside, 
becomes  the  final  decision  of  the 
Department  60  days  after  the  Secretary’s 
action. 

(4)  If,  under  the  procedures  in  this 
section  or  §  200.262,  the  SEA  is  not 
found  to  be  in  substantial  compliance 
with  the  assurances  in  its  application, 
the  Secretary  notiHes  the  SEA  that — 

(i)  Further  Title  I  payments  will  not  be 
made  to  the  State; 

(ii)  The  SEA  shall  limit  Title  1 
payments  to  those  LEAs  and  State 
agencies  that  were  not  involved  in  the 
failure  to  comply;  or 

(iii)  The  SEA  shall  reduce  Title  I 
payments  to  particular  LEAs  or  State 
agencies  contributing  to  the  SEA’s 
noncompliance.  In  that  case,  the  partial 
payments  are  subject  to  additional 
conditions  that  the  Secretary  considers 
appropriate  in  light  of  the 
noncompliance. 

(5)  If  the  Secretary  does  not  enter  into 
a  compliance  agreement  with  the  SEA 
under  §  §  200.276-200.275,  the  Secretary 
continues  to  withhold  Title  I  payments 
until  the  Secretary  determines  that  the 
SEA  is  in  substantial  compliance. 

(Sec.  186(a).  2G  U.S.C.  2836(a];  Sec.  453(d)  of 
GEPA,  20  U.S.C.  1234b(d)) 

§  200.261  Suspension  of  Title  I  payments 
pending  completion  of  withholding 
proceedings. 

(a)  The  Secretary  may  suspend  Title  I 
payments  to  an  SEA  pending  completion 
of  a  withholding  action  under 

§  200.260(b)  if— 

(1)  The  SEA  is  in  substantial  and 
continuing  noncompliance  with  the 
assurances  it  made  in  its  application  for 
Title  1  funds;  and 

(2)  The  Secretary  follows  the 
procedures  in  paragraph  (b)  of  this 
section. 

(b)  Before  suspending  Title  1  payments 
to  an  SEA,  the  Secretary  provides  the 
SEA  with — 

(1)  Written  notice  of  the  intent  to 
suspend  payments  during  the  course  of 
the  witholding  proceedings.  The 
notice — 

(1)  Indicates  the  reasons  for  the 
suspension; 

(ii)  Notifies  the  SEA  that  the 
suspension  will  be  effective  10  days 
after  the  SEA  receives  the  written 
notice,  unless  within  those  10  days  the 
SEA  submits  a  written  request  to  the 
Secretary  for  an  opportunity  to  show 
cause  why  the  suspension  action  should 
not  be  taken;  and 

(iii)  Is  sent  by  certified  mail  with  a 
return  Receipt  requested;  and 

(2)  An  opportunity  to  appear  at  a 
hearing  to  show  cause  why  the  proposed 
suspension  action  should  not  be  taken. 


including  an  opportunity  to  present 
arguments  concerning — 

(i)  The  lack  of  necessity  for  the 
suspen^on  of  payments; 

(ii)  Possible  factual  errors  in  the 
Secretary’s  written  notice  of  intent  to 
withhold  fimds  under  §  200.260(b); 

(iii)  The  nature  of  the  violation 
charged  in  the  written  notice  of  intent  to 
withhold;  and 

(iv)  Hardship  that  may  result  from  the 
proposed  suspension. 

(Sec.  186(a).  20  U.S.C.  2836(a);  34  CFR  Part  78) 

§  200.262  Judicial  review  of  withholding 
actions. 

If  an  SEA  is  dissatisfied  with  the 
Secretary’s  final  action  under 
§  200.260(b),  the  SEA  may,  within  60 
days  after  receiving  notice  of  that 
action,  file  a  petition  for  review  with  the 
United  States  court  of  appeals  for  the 
circuit  in  which  the  State  is  located. 

(Sec.  195,  20  U.S.C.  2851) 

§  200.263  Notice  to  the  public  of  the 
Secretary’s  withholding. 

If  the  Secretary  notifies  an  SEA  that 
the  Secretary  is  withholding  Title  I 
payments  imder  §  200.260,  the  Secretary 
takes  appropriate  action  to  inform  the 
public  within  that  State  of  the 
withholding. 

(Sec.  lB6(b).  20  U.S.C.  2836(b)) 

§§200.264-200.269  [Reserved] 

Federal  Compliance  Agreements 

§  200.270  Use  of  a  Federal  compliance 
agreement 

(a)  ’The  Secretary  may  enter  into  a 
compliance  agreement  with  an  SEA 
instead  of  initiating  or  continuing  a 
withholding  action  under  §  200.260. 

(b)  The  Secretary  may  enter  into  a 
compliance  agreement — 

(1)  Before  taking  any  action  to  begin  a' 
withholding  action  under  §  200.260;  or 

(2)  At  any  stage  during  a  withholding 
action  under  §  200.260,  including — 

(i)  Before  providing  the  SEA  with  an 
opportunity  for  the  hearing  on  the  record 
that  is  required  under  §  200.260; 

(ii)  During  the  hearing  on  the  record 
provided  under  §  200.260; 

(iii)  After  a  decision  by  the  hearing 
officer  or  the  Secretary  under  §  200.260 
that  the  SEA  is  in  substantial 
noncompliance  with  the  assurances  in 
its  Title  1  application;  or 

(iv)  During  the  course  of  a  withholding 
of  Title  I  funds  by  the  Secretary. 

(c)  A  compliance  agreement  entered 
into  under  this  section — 

(1)  Applies  only  to  current 
noncompliance; 

(2)  Relieves  the  SEA  that  enters  into 
the  agreement  of  any  liability  for 


repayment  of  funds  that  are  spent  by  the 
SEA— 

(i)  In  violation  of  a  Title  I  requirement  ' 
that  is  covered  by  the  agreement;  and 

(ii)  During  the  period  of  time  that  is 
covered  by  the  agreement;  and 

(3)  May  be  used  to  specify — 

(i)  'The  amount  of  funds  that  has  been 
misspent  by  the  SEA;  and 

(ii)  A  schedule  for  repaying  those 
misspent  funds. 

(d)  However,  a  compliance  agreement 
entered  into  under  this  section  may  not 
be  used  to  reduce  or  forgive  liability  for 
repaying  funds  that  were  misspent 
before  the  date  on  which  the  compliance 
agreement  was  entered  into,  including 
funds  that  were  spent  in  violation  of  the 
maintenance  of  effort  requirement  in 
I  200.90. 

(Sec.  186(c).  20  U5.C.  2836(c)) 

§  200.271  Contents  of  a  Federal 
compliance  agreement 

A  compliance  agreement  that  is 
entered  into  imder  §  200.270  must — 

(a)  Be  a  written  agreement  signed  by 
an  authorized  representative  of  the  SEA; 

(b)  Include  a  statement  of  each 
requirement  that  is  covered  by  the 
agreement; 

(c)  Summarize  the  activity  that  is  in 
violation  of  each  requirement; 

(d)  Describe  the  steps  that  the  SEA — 
and,  if  applicable,  the  LEA  or  State 
agency — agrees  to  take  in  order  to  come 
into  full  compliance  with  each 
requirement  that  is  involved; 

(e)  Address  all  matters  that  formed 
the  basis  for  the  initiation  of  a 
withholding  action  under  §  200.260,  if 
the  Secretary  has  begun  a  withholding 
action  under  that  section; 

(f)  Consist  of  a  single  agreement  or  a 
series  of  agreements  that,  taken 
together,  will  result  in  full  compliance 
with  the  Title  I  requirements  involved; 
and 

(g)  Specify  a  time  period,  determined 
by  the  Secretary  under  §  200.272,  during 
which  the  SEA — and,  if  applicable,  the 
LEA  or  State  agency — shall  take  steps 
that  will  result  in  full  compliance. 

(Sec.  186(c),  20  U.S.C.  2836(c)) 

§  200.272  Time  period  for  coming  into 
compliance  under  a  Federal  compliance 
agreement 

(a)  Except  as  provided  in  paragraphs 
(b)  through  (d)  of  this  section,  each 
compliance  agreement  entered  into 
under  §  200.270  must  require  steps  that 
result  in  immediate  full  compliance  with 
all  Title  I  requirements.  For  purposes  of 
this  section,  “immediate”  means  within 
90  days  after  entering  into  the 
agreement. 

(b)  If  an  SEA  that  desires  to  enter  into 
a  compliance  agreement  under  §  200.270 
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submits  a  written  allegation  that 
immediate  full  compliance  is  not 
feasible,  the  Secretary’s  designee  holds 
a  hearing  concerning  the  feasibility  of 
immediate  full  compliance  and  the  time 
required  to  achieve  full  compliance. 

(c)  At  each  hearing  conducted  under 
paragraph  (b)  of  this  section — 

(1)  The  SEA  has  the  burden  of 
showing  that  it  is  not  feasible  for  the 
SEA  to  come  into  full  compliance  with 
all  Title  I  requirements  until  a  future 
date; 

(2)  Parents,  their  representatives,  and 
other  interested  persons  or 
organizations  have  an  opportunity  to 
participate. 

(d)  After  a  hearing  has  been 
conducted  under  paragraph  [c]  of  this 
section,  the  Secretary  may  enter  into  a 
compliance  agreement  under  §  200.270 
that  specifies  a  period  of  more  than  90 
days  for  the  SEA  to  achieve  full 
compliance  with  the  Title  I  requirements 
involved  if — 

(1)  Before  entering  into  a  compliance 
agreement  that  speciHes  a  period  of 
more  than  90  days  for  the  SEA's  coming 
into  compliance,  the  Secretary  makes 
written  findings  that  it  is  not  genuinely 
feasible  for  the  SEA  to  come  into 
immediate  compliance  with  the  Title  I 
requirements  involved;  and 

(2)  The  compliance  agreement 
specifies,  for  coming  into  full 
compliance  with  the  Title  I  requirements 
involved,  a  period  of  time  that  the 
Secretary  has  determined  to  be 
reasonable. 

(Sec.  186(c).  20  U.S.C.  2836(c)) 

§  200.273  Duration  of  a  Federal 
compliance  agreement. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  a  compliance 
agreement  entered  into  under  §  200.270 
remains  in  effect  for  the  time  period 
determined  under  §  200.272  and 
specified  in  the  agreement  for  the  SEA 
to  come  into  full  compliance. 

(b)  If  the  SEA  that  has  entered  into  a 
compliance  agreement  under  §  200.270 
fails  to  comply  with  the  terms  of  that 
agreement,  the  agreement  expires 
immediately. 

(Sec.  186(c),  20  U.S.C.  2836(c)) 

§  200.274  Effect  of  expiration  of  a  Federal 
compliance  agreement. 

(a)  If  a  compliance  agreement  has 
expired  under  §  200.273,  an  SEA  may 
not  enter  into  another  compliance 
agreement  with  the  Secretary  for  any 
violations  that  were  covered  in  the  first 
compliance  agreement. 

(b)  If  a  compliance  agreement  has 
expired  under  §  200.273(b)  and  the  SEA 
continues  to  be  out  of  compliance,  the 
withholding  procedures  in  §  200.260 


apply.  However,  in  taking  any 
withholding  action  under  §  200.260,  the 
Secretary  takes  into  account  any  partial 
compliance  that  was  achieved  by  the 
SEA  under  the  compliance  agreement. 
(Sec.  186(c),  20  U.S.C.  2836(c)) 

§  200.27P  Notice  of  a  Federal  compliance 
agreement. 

(a)  Within  15  days  of  entering  into  a 
compliance  agreement  under  §  200.270, 
the  Secretary  sends  a  copy  of  the 
agreement  to  each  organization  or 
person  that  has  filed  a  complaint  with 
the  Department  concerning  any 
noncompliance  covered  by  that 
agreement. 

(b)  A  compliance  agreement  that  is 
entered  into  under  §  200.270  is  subject  to 
disclosure  under  5  U.S.C.  552. 

(Sec.  186(c)(3).  20  U.S.C.  2836(c)(3)) 

§§  200.276-200.279  [Reserved] 

Cease  and  Desist  Proceedings 

§  200.280  Procedures  for  issuing  cease 
and  desist  orders. 

(a)  If  the  Secretary  has  reason  to 
believe  that  a  State  or  LEA  is  not  in 
substantial  compliance  with  any 
applicable  Title  I  requirements,  the 
Secretary  may  issue  and  serve  upon  the 
State  or  LEA  a  complaint  that— 

(1)  States  the  charges  indicating  that 
the  State  or  LEA  is  not  in  substantial 
compliance; 

(2)  Cites  the  requirements  that  are  the 
basis  for  the  alleged  noncompliance; 
and 

(3)  Contains  a  notice  of  a  hearing  to 
be  held  before  the  Education  Appeal 
Board  at  least  30  days  after  the  agency 
receives  the  complaint. 

(b)  Each  State  or  LEA  that  receives  a 
complaint  under  paragraph  (a)  of  this 
section  has  the  right  to  appear  before  a 
Panel  of  the  Education  Appeal  Board  on 
the  specified  date  to  show  cause  why 
the  Board  should  not,  under  the 
procedures  in  34  CFR  Part  78,  issue  an 
order  that  requires  the  State  or  LEA  to 
cease  and  desist  from  the  violation 
charged  in  the  complaint. 

(c)  If,  after  the  hearing  referred  to  in 
paragraph  (b)  of  this  section,  the  Panel 
of  the  Education  Appeal  Board  decides 
that  the  State  or  LEA  has  violated  a 
legal  requirement  charged  in  the 
complaint,  the  Panel — 

(1)  Makes  a  written  report  stating  its 
findings  of  fact;  and 

(2)  Issues  an  order  to  cease  and  desist 
from  the  practice,  policy  or  procedure 
that  resulted  in  the  violation. 

(d)  The  report  and  order  of  the 
Education  Appeal  Board  are  final  60 
days  after  the  State  or  LEA  receives 
copies  of  them  unless  the  State  or  LEA 


files  a  petition  for  judicial  review  under 
§  200.281. 

(Sec.  454  of  GEPA,  20  U.S.C.  1234c;  34  CFR 
Part  78) 

§  200.281  Judicial  review  of  cease  and 
desist  orders. 

If  a  State  or  LEA  is  dissatisfied  with 
the  Education  Appeal  Board's  final 
report  and  order  under  §  200.280,  the 
State  or  LEA  may,  within  60  days  after 
receiving  copies  of  them,  file  a  petition 
for  review  with  the  United  States  court 
of  appeals  for  the  circuit  in  which  the 
State  or  LEA  is  located  within  that  60 
day  period. 

(Sec.  455  of  GEPA,  20  U.S.C.  1234d) 

§  200.282  Enforcement  of  cease  and 
desist  orders. 

The  Secretary  may  enforce  the  cease 
and  desist  order  by — 

(a)  Withholding  any  portion  of  the 
Title  I  payments  including  pa3mients  for 
State  administrative  costs,  to  the  State 
or  LEA  against  which  the  final  order  has 
been  issued;  or 

(b)  Certifying  the  facts  to  the  Attorney 
General  who  initiates  appropriate 
proceedings  to  enforce  the  order. 

(Sec.  454(e)  of  GEPA,  20  U.S.C.  1234(c)(e)) 

§§  200.283-200.289  [Reserved] 

The  Secretary  revises  Part  201  of  Title 
34  of  the  Code  of  Federal  Regulations  to 
read  as  follows: 

PART  201— FINANCIAL  ASSISTANCE 
TO  LOCAL  EDUCATIONAL  AGENCIES 
FOR  CHILDREN  WITH  SPECIAL 
EDUCATIONAL  NEEDS 

Subpart  A — General 

Sec. 

201.1  Purpose  of  Title  I  grants  to  LEAs. 

201.2  Applicability  of  the  regulations  in  Part 
201. 

201.3  Applicability  of  other  statutes  and 
regulations. 

201.4  Definitions. 

201.5-201.9  [Reserved] 

Subpart  B— Allocation  of  Title  1  Funds  for 
Grants  to  Local  Educational  Agencies 

Basic  Grants 

201.10  Eligibility  of  LEAs  for  basic  grants. 

201.11  Determination  by  the  Secretary  of 
basic  grants. 

201.12  Allocation  of  county  aggregate 
amounts  by  SEAs. 

201.13  Exceptions  to  county  aggregate 
amounts. 

201.14  Distribution  of  an  additional  amount 
based  on  the  survey  of  income  and 
education. 

201.15  Allocation  of  Title  I  funds  among 
project  areas  and  project  schools. 

201.16-201.19  (Reserved] 

Special  Incentive  Grants 

201.20  Eligibility  for  special  incentive 
grants. 
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Sec. 

201.21  State  entitlements. 

201.22  LEA  entitlements. 

201.23  Method  of  making  special  incentive ' 
grants. 

201.24  Use  of  special  incentive  grant  funds. 

201.25-201.29  [Reserved] 

Concentration  Grants 

201.30  States  entitled  to  receive 
concentration  grant  funds. 

201.31  Amount  of  concentration  grant  funds 
that  each  State  receives. 

201.32  Allocation  of  concentration  grant 
funds  to  counties  within  a  State  in  which 
at  least  one  cmmty  meets  the  statutory 
eligibility  criteria. 

201.33  Allocation  of  concentration  grant 
funds  to  counties  within  a  State  in  which 
no  county  meets  the  statutory  eligibility 
criteria. 

201.34  Submission  of  allocation  plans. 

201.35  Secretary’s  standards  for  approval  of 
allocation  plans. 

201.36  Method  of  awarding  concentration 
grant  funds. 

201.37  Use  of  concentration  grant  funds. 

Reallocation 

201.38  Reallocation  of  Title  I  funds  by  SEAs. 

201.39  Reallocation  of  Title  I  funds  by  the 
Secretary. 

Subpart  C— Applying  to  the  State  for  Title  I 

Funds 

201.40  LEAs  that  may  receive  Title  I 
assistance. 

201.41  Submission  of  Title  I  project 
applications  to  the  SEA. 

201.42-201.49  [Reserved] 

Subpart  D— Designating  Schools  and 

School  Attendance  Areas  for  Tide  I 

Projects 

Identifying  Eligible  Schools  and  School 

Attendance  Areas 

201.50  Overview  of  the  regulations  in  this 
subpart. 

201.51  Identifying  eligible  schools 
attendance  areas. 

201.52  Identifying  eligible  schools. 

201.53-201.59  [Reserved] 

Selecting  Schools  and  School  Attendance 

Areas  for  Title  I  Projects 

201.60  Overview  of  the  process  of  selecting 
school  attendance  areas  and  schools  for 
Title  I  projects. 

201.61  Selecting  project  areas  by  ranking 
the  eligible  school  attendance  areas 
accorcOng  to  their  concentration  of 
children  from  low-income  families. 

201.62  Selecting  project  schools  from  among 
the  schools  that  ^e  LEA  identihed  as 
eligible  schools. 

201.63  Selecting  a  limited  number  of  lower 
ranked  eligible  school  attendance  areas 
or  eligible  schools  having  substantially 
greater  incidences  of  educational 
deprivation  than  higher  ranked  eligible 
school  attendance  areas  or  eligible 
schools. 

201.64  Continuation  of  eligibility  for  certain 
school  attendance  areas  or  schools. 

201.65  Skipping  higher-ranked  school 
attendance  areas  and  schools  receiving 
services  of  the  same  nature  and  scope 
from  non-Federal  sources. 


Sec. 

201.66  Selecting  a  limited  number  of  project 
areas  through  the  use  of  alternative 
rankings  of  school  attendance  areas 
according  to  their  concentration  of 
children  from  low-income  families  and 
the  incidence  of  educational  deprivation. 

201.67-201.69  [Reserved] 

Subpart  E— Identifying  and  Selecting 

Children  To  Be  Served 

201.70  General  rules  for  identifying  eligible 
children  and  selecting  children  to  be 
served. 

201.71  Special  rules  for  identifying  and 
selecting  children  to  be  served. 

201.72  Use  of  Title  I  funds  for  a  schoolwide 
project. 

201.73  Required  plan  for  each  school 
selected  for  a  schoolwide  project. 

201.74  Financial  requirements  for  a 
schoolwide  project. 

201.75  Serving  children  in  local  institutions 
for  neglected  or  delinquent  children. 

201.76-201.79  [Reserved] 

Subpart  F— Participation  of  Children 

Enrolled  in  Private  Schools 

General  Requirements 

201.80  Required  opportunity  for 
participation  of  private  school  children  in 
Title  I  projects. 

201.81  Determining  the  eligibility  of  private 
school  children. 

201.82  Prohibition  concerning 
noninstructional  duties. 

201.83-201.89  [Reserved] 

By-Pass  Provisions 

201.90  General  standard  for  by-pass  actions. 

201.91  Secretary’s  procedures  for  by-pass 
actions. 

201.92-201.93  [Reserved] 

201.94  Judicial  review  of  by-pass  actions. 

201.95  Effect  of  a  by-pass  action. 

201.96  Withholding  funds  pending  final 
resolution  of  a  by-pass  action. 

201.97  Continuation  of  the  by-pass  until  the 
LEA  complies. 

201.98-201.99  [Reserved] 

Subpart  G— Needs  Assessment 

"  201.100  Purposes  of  the  required  assessment 
of  educational  need. 

201.101  Identification  of  educationally 
deprived  children. 

201.102  IdentiGcation  of  general 
instructional  areas  and  needs. 

201.103  Selection  of  children  to  participate 
in  a  project. 

.  201.104  Determination  of  the  special 
educational  needs  of  participating 
children. 

201.105  Establishment  of  educational 
objectives  and  instructional  strategies. 

201.106-201.109  [Reserved] 

Subpart  H— Fiscal  Requirements 

Maintenance  of  Effort 

201.110  Maintenance  of  effort  requirement. 

Excess  Costs 

201.111  Excess  costs  requirement. 

Comparability 

201.112  Basic  standards  for  determining 
comparability  of  services. 


Sec. 

201.113  Submission  of  comparability  report. 

201.114  Data  to  be  included  in  a 
comparability  report. 

201.115  The  date  on  which  the  data  included 
in  the  comparability  of  services. 

201.116  Criteria  for  determining 
comparability  report  must  be  collected. 

201.117  Grouping  schools  by  corresponding 
grade  levels. 

201.118  Exclusions  from  the  excess  costs 
and  comparability  requirements. 

201.119  Required  annual  assurance. 

201.120  Maintaining  comparability. 

201.121  Comparability  data  must  be  for  the 
same  date. 

201.122  Retention  of  records  concerning 
comparability. 

201.123  Actions  to  be  taken  by  an  SEA  if  an 
LEA  violates  the  comparability 
requirements. 

201.124  Amount  of  funds  that  an  SEA  shall 
refund  for  a  violation  of  the 
comparability  requirement. 

201.125  SEA  reports  to  the  Secretary. 

201.126-201.129  [Reserved] 

Supplement,  Not  Supplant:  General 

201.130  Introduction. 

201.131  Definitions. 

201.132  Assurance  of  equal  opportunity. 

Supplement,  Not  Supplant  Regular  State  and 

Loral  Funds  and  State  and  Loral  Fimds  for 

State  Phase-In  Programs 

201.133  Introduction. 

201.134  Equitable  distribution:  Regular 
funds  and  funds  for  State  phase-in 
programs. 

201.135  Provision  of  services  required  by 
law:  Regular  funds  and  funds  for  State 
phase-in  programs. 

Supplement,  Not  Supplant  Special  State  and 

Lo^  Programs 

201.136  Introduction. 

201.137  Equitable  distribution:  Special  State 
and  local  programs. 

201.138  Procediu^s  for  determining 
proportionate  share. 

201.139  Provision  of  services  required  by 
law:  Special  State  and  local  funds 
(General). 

201.140  Provision  of  services  required  by 
law:  Special  State  and  local  funds 
(Handicapped  children). 

201.141  Provision  of  services  required  by 
law:  Special  State  and  local  funds 
(Children  whose  primary  or  home 
language  is  other  than  ^iglish). 

201.142  Provision  of  services  required  by 
law:  Special  State  and  local  funds 
(Compensatory  education  or  other 
services  required  by  State  or  local  law). 

201.143  Coordination. 

201.144  Prohibition  against  considering  Title 
I  funds  in  determining  State  aid. 

201.145-201.149  [Reserved] 

Subpart  I — Parental  Invoivement 

201.150  Purpose  of  advisory  councils. 

201.151  Advisory  coimcils  that  an  LEA  shall 
establish. 

201.152  Composition  of  membership  on 
district  advisory  councils. 

201.153  Models  for  nominating  and  electing 
district  advisory  councils. 
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Sec. 

201.154  Procedures  for  electing  district 
advisory  councils. 

201.155  Required  project  area  advisory 
councils  and  project  school  advisory 
councils. 

201.156  Membership  of  project  area 
advisory  councils  and  project  school 
advisory  councils. 

201.157  Procedures  for  electing  project  area 
advisory  coimcils  and  project  school 
advisory  coimcils. 

201.158  An  LEA  may  not  impose  additional 
restrictions  on  the  rights  of  parents  to 
elect  advisory  council  members. 

201.159  Participation  by  advisory  councils. 

201.160  Information  that  an  LEA  shall 
provide  to  advisory  councils. 

201.161  Training  for  members  of  advisory 
councils. 

201.162  Allowable  expenditures  for 
advisory  councils. 

201.163-201.169  [Reserved] 

Subpart  J— Evaluations  by  Local 
Educational  Agencies 

201.170  General  evaluation  requirements. 

201.171  Standards  for  evaluation  by  an  LEA. 

201.172  Use  of  models  by  an  LEA. 

201.173  Model  requirements. 

201.174  Alternative  models. 

201.175  Frequency  of  LEA  evaluations. 

201.176  Reports  of  evaluation  results. 

201.177  Allowable  costs  for  evaluation. 
201.178-201.179  [Reserved] 

Authority:  Sec.  101-198  of  the  Elementary 
and  Secondary  Education  Act  of  1965,  as 
amended  by  Public  Law  95-561  (20  U.S.C. 
2701-2854],  unless  otherwise  noted. 

Subpart  A — General 

§  201.1  Purpose  of  Title  I  grants  to  LEAs. 

Under  Title  I  of  the  Elementary  and 
Secondary  Education  Act  of  1965,  as 
amended,  the  Secretary  provides 
Hnancial  assistance  to  local  educational 
agencies  (LEAs)  for  projects  designed  to 
meet  the  special  educational  needs  of — 

(a)  Educationally  deprived  children  in 
areas  with  concentrations  of  children 
from  low-income  families;  and 

[b]  Children  in  local  institutions  for 
neglected  or  delinquent  children. 

(Sec.  Ill,  20  U.S.C.  2711) 

§  201.2  Applicability  of  the  regulations  in 
Part  201. 

The  regulations  in  this  part  apply  to 
projects  for  which  the  Secretary 
provides  Hnancial  assistance  to  LEAs 
under  Title  I. 

(Sec.  101-198,  20  U.S.C.  2701-2854) 

201.3  Applicability  of  other  statutes  and 
regulations. 

In  addition  to  the  regulations  in  this 
part,  the  following  statutes  and 
regulations  apply  to  projects  for  which 
the  Secretary  provides  financial 
assistance  to  LEAs  under  Title  1: 

(a)  The  Title  I  statute  in  20  U,S.C.  2701 
et  seq. 


(b)  The  Title  I  regulations  in  34  CFR 
Part  200  that  apply  to  all  programs 
authorized  under  Title  I. 

(c)  The  General  Education  Provisions 
Act  (GEPA)  in  20  U.S.C.  1221  et  seq. 

(d)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in— 

(1)  34  CFR  Part  76  (State-Administered 
programs); 

(2)  34  CFR  Part  77  (General);  and 

(3)  34  CFR  Part  78  (Education  Appeal 
Board). 

(Sec.  101-198,  20  U.S.C.  2701-2854;  20  U.S.C. 
1221  et  seq.-,  34  CFR  Parts  76.  77, 78) 

201.4  Definitions. 

(a)  The  following  terms  that  are  used 
in  this  part  are  defined  in  45  CFR  Part 
200: 

Applicant 

Application 

Assistant  Secretary 

Average  daily  attendance 

Average  daily  membership 

Average  per  pupil  expenditure 

Cease  and  desist 

Children 

Construction 

County 

Current  expenditures 

Department 

Elementary  school 

Equipment 

Fiscal  Year 

Free  public  education 

Grant  period 

Local  educational  agency 

Parent 

Participating  children 
Preschool  children 
Project 
Project  period 
Public 

School  facilities 
Secondary  school 
Secretary 
State 

State  agency 

State  educational  agency 

Suspension 

Title  I 

Title  IV 

Title  V 

Withholding 

(b)  In  addition  to  the  definitions 
referred  to  in  paragraph  (a)  of  this 
section,  the  following  definitions  apply 
to  this  part: 

“Educationally  deprived  children” 
means  children  whose  educational 
attainment  is  below  the  level  that  is 
appropriate  for  children  of  their  age. 

“Eligible  school”  means  a  school  in 
which  a  sufficiently  high  concentration 
of  children  from  low-income  families  is 
enrolled  so  that,  under  the  procedure  in 
§  201.52,  the  school  is  eligible  for 
services  supported  with  Title  I  funds. 


“Eligible  school  attendance  area” 
means  a  school  attendance  area  in 
which  a  sufficiently  high  concentration 
of  children  from  low-income  families 
resides  so  that,  under  the  procedures  in 
§  201.51,  the  school  attendance  area  is 
eligible  for  services  supported  with  Title 
I  funds. 

“Institution  for  delinquent  children” 
means  a  public  or  private  residential 
facility  that  is  operated  primarily  for  the 
care  of  at  least  10  children  who  have 
been  adjudicated  delinquent  or  in  need 
of  supervision.  The  term  also  includes 
an  adult  correctional  institution  in 
which  at  least  10  children  reside. 

“Institution  for  neglected  children” 
means  a  public  or  private  residential 
facility — other  than  a  foster  home — that 
is  operated  primarily  for  the  care  of  at 
least  10  children  who  have  been 
committed  to  the  institution — or 
voluntarily  placed  in  the  institution 
under  applicable  State  law — because  of 
the  abandonment  by,  or  neglect  by,  or 
death  of,  parents. 

“Instructional  staff’ — 

(1)  Means  staff  members  who  provide 
instruction  to  children  or  who  assist  or 
supervise  those  staff  members  who 
provide  instruction; 

(2)  Includes  teachers,  principals, 
consultants,  supervisors  of  instruction, 
librarians,  guidance,  and  psychological 
personnel;  and 

(3)  Includes  aides,  clerical  personnel, 
and  other  para-professionals  who  are 
employed  to  assist  other  instructional 
staff  members  providing  instructional 
services. 

“Participating  school”  means  a 
“project  school”  as  defined  in  this 
section. 

“Project  area”  means  a  school 
attendance  area  in  which  a  high 
concentration  of  children  from  low- 
income  families  resides,  and  that  is 
selected  by  an  LEA,  under  the 
procedures  in  §  201.61  and  §§  201.63- 
201.66,  without  regard  to  the  locality  of 
the  project  itself,  as  an  area  from  which 
children  are  to  be  selected  to  participate 
in  a  Title  I  project. 

“Project  school”  means  an  eligible 
school  that  is  selected  by  an  LEA,  under 
the  procedures  in  §§  201.62-201.65,  as  a 
school  in  which  children  are  to  be 
selected  to  participate  in  a  Title  I  project 
and  to  receive  services  supported  wiA 
Title  I  funds. 

“School  attendance  area”  means,  in 
relation  to  a  particular  public  school,  the 
geographical  area  in  which  the  children 
who  are  normally  served  by  that  school 
reside.  However,  if  a  child's  school 
attendance  area  cannot  be  determined 
on  a  geographical  basis,  the  child  is 
considered  to  be  in  the  school 
attendance  area  of  the  school  to  which 
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the  child  is  assigned  or  would  be 
assigned  if  the  child  were  not  attending 
a  private  school  or  another  public  school 
on  a  voluntary  basis. 

(Sec.  101-198,  20  U.S.C.  2701-2854;  Sec. 
408(a)(1)  of  GEPA,  20  U.S.C.  1221e-3(a)(l)) 

§§201.5-201.9  [Reserved] 

Subpart  B— Allocation  of  Title  I  Funds 
for  Grants  to  Local  Educational 
Agencies 

Basic  Grants 

§  201.10  Eligibility  of  LEAs  for  basic 
grants. 

(a)  Each  LEA  in  a  State — other  than 
Guam,  American  Samoa,  the  Virgin 
Islands,  the  Northern  Mariana  Islands, 
and  the  Trust  Territory  of  the  Pacific 
Islands — is  eligible  for  a  basic  Title  I 
grant  for  a  fiscal  year  if — 

(1)  The  Secretary  determines,  on  the 
basis  of  satisfactory  available  data,  that 
there  are  at  least  10  children  counted 
under  section  111(c)  (Children  to  be 
counted)  of  Title  I  in  the  school  district 
of  the  LEA;  or 

(2)  The  Secretary  does  not  have 
available  satisfactory  data  on  a  school 
district  basis,  but  the  school  district 
served  by  the  LEA  is  located,  in  whole 
or  in  part,  in  a  county  in  which  the 
Secretary  determines  there  are  at  least 
10  children  coimted  under  section  111(c) 
of  Title  I. 

(b)  The  Secretary  allocates  Title  I 
funds  appropriated  under  section 
111(a)(1)  (relating  to  authorized 
appropriations)  of  Title  I  among  Guam, 
American  Samoa,  the  Virgin  Islands,  the 
Northern  Mariana  Islands,  and  the  Trust 
Territory  of  the  Pacific  Islands  on  the 
basis  of  their  respective  needs  for  Title  I 
funds. 

(Sec.  111(a),  20  U.S.C.  2711(a):  Sec.  111(b).  20 
U.S.C.  2711(b);  Sec.  111(c),  20  U.S.C.  2711(c)) 

§  201.1 1  Determination  by  the  Secretary 
of  basic  grants. 

(a)  If  satisfactory  census  data  are 
available  from  the  Department  of 
Commerce,  the  Secretary  determines  the 
amount  of  the  basic  Title  I  grant  that 
each  LEA  in  a  State — other  than  Guam, 
American  Samoa,  the  Virgin  Islands,  the 
Northern  Mariana  Islands,  and  the  Trust 
Territory  of  the  Pacific  Islands — is 
eligible  to  receive  for  a  fiscal  year  under 
the  method  in  sections  111(a)(2)(A) 
(relating  to  amounts  when  data  are 
available)  and  111(c)  of  Title  I. 

(b) (1)  If  satisfactory  census  data  are 
not  available  fi-om  the  Department  of 
Commerce  for  LEAs,  the  Secretary 
determines  the  “county  aggregate" 
amount  of  Title  I  basic  grant  funds  that 
all  LEAs  in  a  county  are  eligible  to 
receive  under  the  method  in  sections 


111(a)(2)(B)  (relating  to  amounts  when 
data  are  not  available)  and  111(c)  of 
Title  I. 

(2)  The  “coimty  aggregate”  amount 
referred  to  in  paragraph  (b)(1)  of  this 
section  includes  an  amount  based  on  the 
number  of  children  aged  5  through  17 
who — under  the  criteria  in  section 
111(c)(2)(B)  (relating  to  determining 
numbers  of  children)  of  Title  I — are 
living  in  institutions  for  neglected  or 
delinquent  children,  or  being  supported 
in  foster  homes  with  public  funds,  but 
who  are  not  coimted  under  Subpart  3  of 
Part  B  (Programs  for  neglected  or 
delinquent  children  operated  by  State 
agencies)  of  Title  I  for  purposes  of  a 
grant  to  a  State  agency. 

(c)  If  the  funds  appropriated  by 
Congress  for  any  fiscal  year  are  not 
sufficient  to  pay  the  full  amount  that  all 
LEAs  are  digible  to  receive  under  Title  I 
basic  grants,  the  Secretary  ratably 
reduces,  using  the  procedures  in  section 
193  (Adjustments  where  necessitated  by 
appropriations)  of  Title  I,  the  amount 
available  to  each  LEA  or  county. 

(Sec.  Ill,  20  U.S.C.  2711:  Sec.  193,  20  U.S.C. 
2843) 

§  201.12  Allocation  of  county  aggregate 
amounts  by  SEAs. 

Except  as  provided  in  §  201.13,  an 
SEA  shall  allocate  the  county  aggregate 
amounts,  determined  by  the  Secretary 
under  §  201.11,  by  using  the  following 
procedures: 

(a)  Allocations  based  on  children  in 
local  institutions  for  neglected  or 
delinquent  children.  (1)  Except  as 
provided  in  paragraphs  (a)(2)  and  (a)(4) 
of  this  section  the  SEA  shall  first 
allocate  to  a  particular  LEA  that  portion, 
if  any,  of  the  county  aggregate  amount 
that  is  based — 

(1)  On  the  number  of  children,  aged  5 
through  17,  in  the  LEA’s  district  who 
resided  in  a  local  institution  for 
neglected  or  delinquent  children — and 
were  not  counted  under  Subpart  3  of 
Part  B  (Programs  for  neglected  or 
delinquent  children  operated  by  State 
agencies)  of  Title  I — for  at  least  30 
consecutive  days,  at  least  one  of  which 
was  in  the  month  of  October  of  the 
preceding  fiscal  yean  or 

(ii)  To  the  extent  that  the  data 
referred  to  in  paragraph  (a)(l)(i)  of  this 
section  are  not  available  before  January 
of  the  calendar  year  in  which  the 
Secretary’s  determination  under  §  201.11 
is  made,  on  the  most  recent  reliable  data 
available  at  the  time  of  the 
determination. 

(2)  If  the  SEA  determines  that  the  LEA 
is  unable  or  unwilling  to  provide  for  the 
special  educational  needs  of  the 
children  referred  to  in  paragraph  (a)(1) 

'  of  this  section,  the  SEA  shall — 


(1)  Reduce  the  LEA’s  allocation  by  the 
amount  that  is  based  on  children  in  local 
institutions  for  neglected  or  delinquent 
children;  and 

(ii)  Assign  that  portion  of  the  LEA’s 
grant  to — 

(A)  The  SEA  if  the  SEA  assumes 
educational  responsibility  for  those 
children;  or 

(B)  Another  State  or  local  public 
agency  if  that  agency  agrees  to  assume 
educational  responsibility  for  those 
children. 

(3)  If  no  public  agency  is  willing  to 
assume  educational  responsibility  for 
the  children  referred  to  in  paragraph 
(a)(1)  of  this  section,  the  SEA  may  not 
reallocate  that  portion  of  the  LEA’s 
grant  that  is  based  on  children  in  local 
institutions  for  neglected  or  delinquent 
children  to  any  other  agency. 

(4)  If  a  local  institution  for  neglected 
or  delinquent  children  closes  and  the 
children  are  transferred  to  an  institution 
in  the  school  district  of  another  LEA,  the 
SEA  shall  adjust  the  allocations  of  the 
two  LEAs  to  reflect  that  transfer. 

(b)  Allocations  based  on  the 
distribution  of  children  from  low-income 
families.  (1)  General  rule.  After 
following  the  procedures  in  paragraph 
(a)  of  this  section,  the  SEA  shall  allocate 
the  remaining  county  aggregate  amount 
to  LEAs  in  the  county  on  the  basis  of  the 
best  available  data  on  the  number  of 
children  from  low-income  families  in  the 
school  districts  of  those  LEAs. 

(2)  Special  circumstances.  The  SEA 
shall  adjust  the  allocations  that  it  makes 
under  paragraph  (b)(1)  of  this  section  to 
reflect  the  following  special 
circumstances: 

(i)  LEAs  in  more  than  one  county.  If  a 
school  district  of  an  LEA  overlaps  a 
county  boundary,  the  SEA  shall  make, 
on  a  proportionate  basis,  a  separate 
allocation  to  that  LEA  from  the  county 
aggregate  amount  for  each  county  in 
wUch  that  district  is  located  provided 
the  aggregate  number  of  children  in  the 
LEA  is  10  or  more. 

(ii)  LEAs  serving  children  from 
another  LEA.  If  an  LEA  serves  a 
substantial  number  of  children  finm  the 
school  district  of  another  LEA  or  serves 
different  children  within  the  same 
geographical  area  as  another  LEA.  the 
SEA  may  adjust  the  allocations  of  those 
LEAs,  among  them,  in  a  manner  as  it 
determines  will  best  carry  out  the 
purposes  of  Title  I. 

(iii)  Changes  in  LEAs.  If  an  LEA’s 
school  district  is  merged  or 
consolidated,  or  a  portion  of  the  district 
is  transferred  to  another  LEA,  the  SEA 
shall — 

(A)  Adjust  the  allocations  of  those 
LEAs  to  reflect  the  number  of  children 
from  low-income  families  for  whom 
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each  surviving  LEA  is  providing  a  free 
public  education;  or 

(B)  Permit  an  LEA  that  submitted  a 
previously  approved  project  application 
to  carry  out  the  approved  project,  by 
itself  or  in  cooperation  with  another 
LEA,  during  the  remainder  of  the  fiscal 
year. 

(iv)  Minimum  allocation.  The  SEA  is 
not  required  to  allocate  to  an  LEA  a 
basic  grant  of  Title  I  funds  generated  by 
fewer  than  10  children. 

(Sec.  Ill,  20  U.S.C.  2711) 

§  201.13  Exceptions  to  county  aggregate 
amounts. 

(a)  If  a  large  number  of  LEAs  overlap 
county  boundaries,  the  SEA  may  apply 
to  the  Secretary  for  authority  in  any 
fiscal  year  to  make,  directly  to  LEAs 
without  regard  to  the  county  aggregate 
amoimts,  the  basic  grant  allocations 
under  §  201.12  and  Ae  special  incentive 
grant  allocations  under  §§  201.20-201.24. 

(b)  If  the  Secretary  approves  tiie 
SEA’s  request  for  a  particular  fiscal  year 
under  paragraph  (a)  of  this  section,  the 
SEA  shall  provide  assurances  that  it 
will — 

(1)  Make  these  allocations  using  the 
same  factors  as  the  Secretary  uses  in 
determining  the  amoimt  of  grants  under 
section  111(a)  (Grants — amount  and 
eligibility)  of  Title  I;  and 

(2)  Establish  procedures  through 
which  LEAs  dissatisfied  with  the 
determinations  made  by  the  SEA  may 
appeal  directly  to  the  Secretary  for  a 
final  determination. 

(Sec.  111(a)(3)(C),  20  U.S.C.  2711(a)(3)(C)) 

§  201.14  Distribution  of  an  additionai 
amount  based  on  the  survey  of  income  and 
education. 

(a)  If  the  amount  appropriated  for 
basic  grants  for  any  other  fiscal  year 
exceeds  the  amount  appropriated  for 
basic  grants  in  fiscal  year  1979,  the 
Secretary — under  section  111(a)(3)(D) 
(relating  to  allocating  amounts  over  the 
amounts  available  for  fiscal  year  1979) — 
allocates  one  half  of  the  excess  amount 
to  SEAs  on  the  basis  of  data  from  the 
1975  survey  of  income  and  education 
conducted  by  the  Bureau  of  the  Census. 

(b)  An  SEA  shall  allocate  to  LEAs 
within  the  State  any  additional  amounts 
available  under  paragraph  (a)  of  this 
section  in  exact  proportion  to  the 
amounts  allocated  to  the  LEAs  for  Title  I 
basic  grants. 

(Sec.  111(a)(3)(D).  20  U.S.C.  2711(a)(3)(D)) 

§  201.15  Ailocation  of  Title  I  funds  among 
project  areas  and  project  schools. 

(a)  Except  as  provided  in  paragraph 

(c)  of  this  section,  an  LEA  shall  allocate 
Title  I  funds  among  project  areas  and 
project  schools  on  the  basis  of  the 


number  and  needs  of  the  children  to  be 
served,  as  determined  under  §  §  201.100- 
201.105. 

(b)  In  meeting  the  requirement  in 
paragraph  (a)  of  this  section,  the  LEA 
shall  use  common  criteria  to — 

(1)  Determine  the  number  and  needs 
of  the  children  to  be  served;  and 

(2)  Allocate  Title  I  funds  to  each 
project  area  or  project  school. 

(c)  An  LEA  may  adjust  the  allocation 
for  a  project  area  or  project  school,  if 
that  adjustment  is  necessary  to  meet  the 
fiscal  requirements  in  §  201.51(d) 
concerning  project  areas  or  project 
schools  for  which  the  concentration  of 
children  from  low-income  families  is  at 
least  25  percent. 

(Sec.  124(e),  20  U.S.C.  2734(e)) 

§§201.16-201.19  [Reserved] 

Special  Incentive  Grants 

§  201.20  Eligibility  for  special  incentive 
grants. 

(a)  An  LEA  that  is  eligible  to  receive  a 
payment  imder  section  111  (relating  to 
basic  grants)  of  Title  I  for  any  fiscal  year 
shall  be  entitled  to  an  additional  grant 
under  section  116  (relating  to  special 
incentive  grants)  of  Title  I  if  the  LEA  is 
located  in  a  State  that  has  in  effect  for 
that  fiscal  year  a  State  program  meeting 
the  following  requirements: 

(1)  The  program  is  similar  to  Title  I  in 
the  following  characteristics: 

(1)  It  provides  financial  assistance  to 
meet  the  special  educational  needs  of 
educationally  deprived  children. 

(ii)  All  participating  children  are 
educationally  deprived. 

(iii)  The  SEA  bases  the  program  on 
performance  objectives  related  to 
educational  achievement  and  evaluates 
the  program  in  a  manner  consistent  with 
those  performance  objectives. 

(iv)  The  program  provides 
supplementary  services  designed  to 
meet  the  special  educational  needs  of 
participating  children. 

(v)  The  L)^  keeps  whatever  records 
are  necessary  to  ensure  that  the 
requirements  in  paragraphs  (a)(l)(i) 
through  (a)(l)(iv)  of  this  section  are  met 
and  provides  access  to  those  records  for 
the  purpose  of  verification. 

(vi)  The  SEA  monitors  performance 
under  the  program  to  ensure  that  all 
requirements  are  met. 

(2)  Not  less  than  50  percent  of  the 
funds  expended  under  the  State  program 
in  any  L^  in  the  State,  in  the  fiscal 
year  preceding  the  fiscal  year  in  which 
the  State  is  to  receive  a  payment  for  an 
additional  grant  under  section  116  of 
Title  I,  is  expended  in  school  attendance 
areas  that  have  high  concentrations  of 
children  from  low-income  families  of 
such  LEAs. 


(b)(1)  A  State  that  desires  to  have  its 
L^s  be  eligible  to  receive  an  additional 
grant  shall  develop  a  system  for 
determining — 

(1)  The  data  required  by  paragraph 
(a)(2)  of  this  section;  and 

(ii)  The  amount  of  State  funds 
expended  under  the  State  program 
referred  to  in  §  201.20(a). 

(2)  The  State  shall  submit  to  the 
Secretary  information  on  the  system 
developed  in  paragraph  (b)(1)  of  this 
section. 

(Sec.  116(a).  20  U.S.C.  2721(a):  Sec.  116(b),  20 
U.S.C.  2721(b)) 

§  201.21  State  entitlements. 

(a)  Except  as  provided  in  paragraph 

(c)  of  this  section,  the  aggregate  amount 
of  special  incentive  grants  to  which  the 
LEAs  in  a  State  are  entitled  for  any 
fiscal  year  is  50  percent  of  the  amount  of 
State  fimds  expended,  in  the  most  recent 
fiscal  year  for  which  data  are  available, 
under  a  State  program  meeting  the 
requirements  in  §  201.20(a). 

(b) (1)  If  the  sums  appropriated  for  a 
fiscal  year  are  not  sufficient  to  pay  the 
total  amounts  to  which  all  LEAs  are 
entitled  under  this  section,  the  SEA  shall 
ratably  reduce  the  amounts  to  be  paid 
those  agencies  to  the  extent  necessary 
to  bring  the  payments  within  the  limits 
of  the  amounts  appropriated. 

(2)  If  additional  funds  become 
available  for  making  payments  under 
this  section  for  that  year,  the  SEA  shall 
increase  the  reduced  amounts  referred 
to  in  paragraph  (b)(1)  of  this  section  on 
the  same  basis  that  they  were  reduced. 

(c)  The  aggregate  amount  of  special 
incentive  grants  that  the  LEAs  in  a  State 
are  eligible  to  receive  for  any  fiscal  year 
may  not  exceed  10  percent  of  the 
aggregate  amount  that  LEAs  in  the  State 
are  eligible  to  receive  for  basic  grants 
under  section  111  of  Title  I  for  that  fiscal 
year. 

(d) (1)  If,  in  any  fiscal  year,  the 
expenditures  made  by  a  State  under  a 
program  meeting  the  requirements  of 

§  201.20(a)  equal  or  exceed  expenditures 
under  that  program  in  the  preceding 
fiscal  year,  the  amount  paid  to  the  State 
under  this  section  is  not  less  than  the 
amoimt  paid  to  the  State  under  this 
section  in  the  preceding  fiscal  year. 

(2)(i)  The  total  of  any  increases 
required  under  paragraph  (d)(1)  of  this 
section  is  derived  by  proportionately 
reducing  the  amount  paid  to  States  that 
were  not  entitled  to  a  payment  under 
this  section  in  the  preceding  fiscal  year. 

(ii)  However,  the  amount  paid  to  a 
State  under  this  section  for  any  fiscal 
year  does  not  exceed  the  maximum 
amount  to  which  the  State  is  entitled  for 
that  fiscal  year  for  basic  grants  under 
section  111  of  Title  1. 
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(Sec.  116(b),  20  U.S.C.  2721(b):  Sec.  116(c).  20 
U.S.C.  2721(c):  Sec  116(d).  20  U.S.C.  2721(d)) 

§  201 .22  LEA  entitleinents. 

For  any  Hscal  year,  (a)  the  amount  of 
the  additional  grant  for  each  LEA  in  a 
State  under  §  201.21  shall  bear  the  same 
ratio  to  (b)  the  amoimt  allocated  to  the 
State  under  §  201.21  as  (c)  the  amount 
allocated  to  the  LEA  for  that  fiscal  year 
under  section  111  (referring  to  basic 
grants]  of  Title  I  bears  to  (d)  the 
aggregate  amoimt  allocated  to  all  LEAs 
in  the  State  for  that  fiscal  year  under 
section  111. 

(Sec.  lie(b)(2).  20  U.S.C.  2721(b)(2)) 

§  201.23  Method  of  making  special 
incentive  grants. 

The  Secretary  includes  that  amount  of 
special  incentive  grant  funds  that  a 
State  is  entitled  to  receive  during  a 
particular  fiscal  year,  as  determined 
under  §  201.21,  in  the  amount  paid  to 
that  State  for  that  fiscal  year  under 
section  191  (Payment  methods]  of  Title  I. 
(Sec.  116(c)(2),  20  U.S.C.  2721(c)(2)) 

§  201.24  Use  of  special  Incentive  grant 
funds. 

An  LEA  that  receives  special 
incentive  grant  funds  shall  use  those 
funds — 

To  carry  out  activities  described  in  an 
approved  project  application  for  Title  1 
funds  that  the  LEA  submits  under 
section  121  (relating  to  the  local  program 
application  for  a  basic  grant]  of  Title  I; 
and 

(b]  In  accordance  with  the  program 
requirements  in  Subpart  3  (Program 
requirements  and  applications]  of  Title  I. 
(Sec.  116(c)(4).  20  U.S.C.  2721(c)(4)) 

§§201.25-201.29  [Reserved] 

Concentration  Grants 

§  201.30  States  entitled  to  receive 
concentration  grant  funds. 

Section  117(b]  (relating  to  eligibility 
for  and  amount  of  special  concentration 
grants]  of  Title  I  provides  that  a  State — 
other  ^an  Guam,  American  Samoa,  the 
Virgin  Islands,  the  Northern  Mariana 
Islands,  and  the  Trust  Territory  of  the 
Pacific  Islands — that  is  eligible  for  a 
grant  under  Title  I  for  any  fiscal  year  is 
entitled  to  concentration  grants  ^nds 
from  the  amount  appropriated  for  that 
fiscal  year  under  section  117(d]  (relating 
to  appropriations  for  concentration 
grants]  of  Title  I. 

(Sec.  117(b)(1).  20  U.S.C.  2722(b)(1)) 

§201.31  Amount  of  concentration  grant 
funds  that  each  State  receives. 

(a]  The  Secretary  determines  the 
amount  of  concentration  grant  funds  a 
State  receives  under  section  117 


(relating  to  the  amount  of  the 
concentration  grant]  of  Title  I. 

(b]  However,  each  State  that  is 
entitled  to  concentration  grant  funds 
receives  at  least  one-quarter  of  one 
percent  of  the  total  funds  appropriated 
for  the  fiscal  year  under  section  117(d] 
of  Title  1. 

(c]  The  Secretary  determines  the 
minimum  amount  of  concentration  grant 
fimds  that  each  State  is  entitled  to 
receive  before  setting  aside  any 
amounts  for  State  administrative  costs 
and  evaluation. 

(Sec.  117(b)(1),  20  U.S.C.  2722(b)(1):  Sec. 
117(b)(2),  20  U.S.C.  2722(b)(2):  Sec.  117(b)(3). 

20  U.S.C.  2722(b)(3)) 

§  201.32  Allocation  of  concentration  grant 
funds  to  counties  wKhin  a  State  in  which  at 
least  one  county  meets  the  statutory 
eligibility  criteria. 

(a]  General  rule.  (1]  Except  as 
provided  in  paragraph  (b]  of  this  section, 
concentration  grant  funds  that  are 
awarded  to  a  State  in  which  at  least  one 
county  meets  the  eligibility  criteria  in 
section  117(b](l]  (relating  to  the 
eligibility  for  a  concentration  grant]  of 
Title  I  are  allocated  to  the  eligible 
counties  within  the  State  by  ^e 
Secretary  in  accordance  with  the 
formula  in  section  117(b](3]  of  Title  I. 

(2]  Under  the  formula  referred  to  in 
paragraph  (a](l]  of  this  section,  a  county 
that  meets  the  statutory  eligibility 
criteria  and  is  located  in  a  State  that 
receives  the  minimum  allocation  of 
concentration  grant  funds  is  allocated 
the  same  proportion  of  the  total 
concentration  grant  appropriation  as  an 
eligible  county  tliat  is  located  in  a  State 
that  receives  more  than  the  minimum 
allocation. 

(b]  Exceptions.  (1]  Except  as  provided 
in  paragraph  (b](3)  of  this  section,  after 
all  the  eligible  counties  in  a  State  that 
received  the  minimum  grant  have  been 
allocated  the  amount  of  concentration 
grant  funds  to  which  they  are  entitled 
under  the  statutory  formula,  the 
Secretary,  according  to  an  approved 
allocation  plan  submitted  by  the  SEA, 
allocates  to  counties  within  that  State 
any  concentrativi  grant  funds  that 
remain  unallocated. 

(2]  The  allocation  plan  referred  to  in 
paragraph  (b](l]  of  this  section  must — 

(i]  Be  submitted  to  the  Secretary  by 
the  SEA  according  to  the  procedures 
described  in  §  201.34;  and 

(ii]  Have  the  approval  of  the 
Secretary,  using  the  standards  described 
in  §  201.35. 

(3] (i]  If  the  SEA  does  not  submit  an 
allocation  plan,  or  the  Secretary 
disapproves  the  plan  that  has  been 
submitted  and  notifies  the  SEA  of  the 
reasons  for  disapproving  the  plan,  the 


Secretary  allocates  the  remaining 
concentration  grant  funds  within  the 
State  to  those  counties  that  are  receiving 
a  basic  grant  under  Part  A  of  Title  I. 

(ii]  The  Secretary  makes  this 
allocation  according  to  the  basic  grant 
allocation  method  in  section  lll(a] 
(relating  to  the  amount  of  basic  grants] 
of  Title  1. 

(Sec.  117(a).  20  U.S.C.  2722(a):  Sec.  117(b).  20 
U.S.C.  2722(b)) 

§  201.33  Allocation  of  concentration  grant 
funds  to  counties  within  a  State  in  which  no 
county  meets  the  statutory  eiigibHity 
criteria. 

(a)  General  rule.  (1]  Except  as 
provided  in  paragraph  (b]  of  this  section, 
if  no  county  in  a  State  meets  the 
eligibility  criteria  in  section  117(b](l]  of 
Title  I,  the  Secretary,  according  to  an 
approved  allocation  plan  submitted  by 
the  SEA,  allocates  to  counties  within  the 
State  concentration  grant  funds  that  are 
awarded  to  that  State. 

(2]  The  allocation  plan  referred  to  in 
paragraph  (a](l]  of  this  section  must — 

(1]  Be  submitted  to  the  Secretary  by 
the  SEA  according  to  procedures 
described  in  §  201.34;  and 

(ii)  Have  the  approval  of  the 
Secretary,  using  the  standards  described 
in  §  201.35 

(b]  Exception.  (1]  If  the  SEA  does  not 
submit  an  allocation  plan  or  if  the 
Secretary  disapproves  the  plan  that  has 
been  submitted  an  notifies  the  SEA  of 
the  reasons  for  disapproving  the  plan, 
the  Secretary  allocates  the 
concentration  grant  funds  within  the 
State  to  those  counties  that  are  receiving 
a  basic  grant  under  Part  A  of  Title  I. 

(2]  The  Secretary  makes  this 
allocation  on  the  basis  of  the  basic  grant 
allocation  method  in  section  lll(a]  of 
Title  I. 

(Sec.  117(a).  20  U.S.C  2722(a):  Sec.  117(b).  20 
U.S.C.  2722(b)) 

§  201.34  Submission  of  allocation  plans. 

(a]  States  that  may  submit  an 
allocation  plan.  (1]  If  a  State's 
concentration  grant  funds  remain 
unallocated  after  all  the  eligible  counties 
in  that  State  have  been  allocated  the 
amount  of  concentration  grant  funds  to 
which  they  are  entitled  under  the 
statutory  formula,  the  State  may  submit, 
for  the  Secretary's  consideration,  a  plan 
for  allocation  of  these  unallocated  funds 
to  eligible  counties  within  the  State. 

(2]  Only  counties  that  are  eligible  to 
receive  basic  grants  under  Part  A  of 
Title  I  may  receive  concentration  grant 
funds. 

(b)  Submission  through  SEA.  A  State 
that  chooses  to  submit  an  allocation 
plan  shall  submit  the  plan  through  its 
SEA. 


5166 


Federal  Register  /  Vol.  46,  No.  12  /  Monday,  January  19,  1981  /  Rules  and  Regulations 


(c)  Elements  of  an  allocation  plan.  In 
order  to  be  assured  of  consideration  by 
the  Secretary,  an  allocation  plan  must 
include — 

(1) (i)  A  list  of  all  counties  in  the  State 
that  meet  the  eligibility  criteria  in 
section  117(b)(l]  of  Title  I;  and 

(ii)  The  amount  of  concentration  grant 
funds  that  each  of  those  counties 
receives  under  the  formula  in  section 
117(bK3)  of  Title  I; 

(2) (i)  A  list  of  all  counties  in  the  State; 
and 

(ii)  The  amount  of  concentration  grant 
funds,  if  any,  that  each  county  would 
receive  under  the  proposed  allocation 
plan;  and 

(3)  A  description  of  the  proposed 
method  for  allocating  the  concentration 
grant  funds  to  the  coimties  in  the  State. 
This  description  must  include — 

(i)  The  reasons  why  this  method  is 
being  proposed; 

(ii)  How  this  method  meets  the 
statutory  purpose  of  providing 
concentration  grant  Wds  to  those 
counties  with  especially  high 
concentrations  of  children  from  low- 
income  families;  and 

(iii)  The  reasons  why  this  method  is 
reasonable  in  terms  of  local 
circumstances  including  the  distribution 
of  children  from  low-income  families 
within  counties. 

(Sec.  117(a).  20  U.S.C.  2722(a);  Sec.  117(b),  20 
U.S.C.  2722(b)) 

§  201.35  Secretary’s  standards  for 
approval  of  allocation  plans. 

In  deciding  whether  to  approve  a 
proposed  allocation  plan,  Ae  Secretary 
considers  the  extent  to  which  the 
proposed  plan — 

(a)  Meets  the  requirements  in  §  201.34; 

(b)  Would  result  in  an  allocation  of 
concentration  grant  funds  that  meets  the 
statutory  purpose  of  providing 
concentration  grant  ^nds  to  those 
counties  with  especially  high 
concentrations  of  children  from  low- 
income  families;  and 

(c)  Is  reasonable  in  terms  of  local 
circumstances,  including  the  distribution 
of  children  from  low-income  families 
within  counties. 

(Sec.  117(a).  20  U.S.C.  2722(a):  Sec.  117(b),  20 
U.S.C.  2722(b)) 

§  201.36  Method  of  awarding 
concentration  grant  funds. 

(a)  The  Secretary  includes  the  amount 
of  concentration  grant  funds  that  a  State 
is  entitled  to  receive  during  a  particular 
fiscal  year,  as  determined  under 

§  201.31,  in  the  amount  paid  to  that  State 
for  that  fiscal  year  under  section  191 
(Payment  methods)  of  Title  I. 

(b)  Under  §  201.32  or  §  201.33,  the 
Secretary  allocates  those  concentration 


grant  funds  to  eligible  counties  within  a 
State  that  receives  concentration  grant 
funds. 

(c)(1)  The  SEA  shall  distribute 
concentration  grant  funds — 

(1)  Among  the  LEAs  in  each  county 
that  is  entitled  to  receive  those  funds; 
and 

(ii)  On  the  basis  of  the  current 
distribution  within  each  of  those 
counties  of  children  aged  5  through  17. 

(2)  In  making  this  distribution,  the 
State  shall  use  either  of  the  following 
procedures,  as  applicable: 

(i)  Each  LEA  in  which  20  percent  or 
more  of  the  children  are  coimted  as 
being  from  low-income  families  under 
the  Title  I  basic  grant  formula  receives  a 
portion  of  the  coimty's  concentration 
grant  allocation  based  on  the  number  of 
children  counted  under  that  basic  grant 
formula. 

(ii)  Each  LEA  in  which  less  than  20 
percent  of  the  children  are  counted  as 
being  from  low-income  families  under 
the  basic  grant  formula  receives  a 
portion  of  the  county’s  concentration 
grant  allocation  based  on  (A)  the 
number  of  children  coimted  under  the 
Title  I  basic  grant  formula  multiplied  by 
(B)  a  fraction  in  which  the  numerator  is 
the  percentage  of  children  in  the  LEA 
that  are  counted  under  the  basic  grant 
formula  and  the  denominator  is  20. 

(Sec.  117(b)(5),  20  U.S.C.  2722(b)(5);  Sec. 
117(c)(1).  20  U.S.C.  2722(c)(1)) 

§  201.37  Used  of  concentration  grant 
funds. 

An  LEA  that  receives  concentration 
grant  funds  under  section  117  of  Title  1 
shall  use  those  funds — 

(a)  To  carry  out  activities  that  are 
described  in  an  approved  project 
application  for  Title  I  funds  that  the  LEA 
submits  under  section  121  (relating  to 
the  local  project  application  for  a  basic 
grant)  of  Title  I;  and 

(b)  In  accordance  with  the  Title  I 
program  requirements  in  Subpart  3  of 
Part  A  of  Title  I. 

(Sec.  117(c)(2),  20  U.S.C.  2722(c)(2)) 

Reallocation 

§201.38  Reallocation  of  Title  I  funds  by 
SEAs. 

(a)  By  February  1  of  each  fiscal  year, 
an  SEA  shall — 

(1)  Determine  which,  if  any,  LEAs 
have  received  allocations  of  Title  I 
funds  that  exceed  the  amount  required 
to^— 

(i)  Operate  their  Title  I  projects 
effectively  during  the  current  fiscal  year; 
and 

(ii)  Provide  a  prudent  and  justifiable 
reserve  of  Title  I  funds  for  operating 


their  Title  I  projects  effectively  during 
the  next  fiscal  year. 

(2)  Consider,  in  making  the 
determination  required  in  paragraph 
(a)(1)  of  this  section,  factors  such  as: 

(i)  The  number  of  children  being 
served; 

(ii)  The  special  educational  needs  of 
the  children  being  served; 

(iii)  The  rate  of  inflation; 

(iv)  Increases  in  the  salaries  of  Title  I 
staff;  and 

(v)  The  future  availability  of  Title  I 
funds. 

(3)  Notify  each  LEA  identified  under 
paragraph  (a)(1)  of  this  section  and  the 
district  advisory  council  established  for 
the  LEA  of — 

(1)  The  amoimt  of  that  LEA’s  Title  I 
fimds  that  the  SEA  is  considering 
reallocating  to  other  LEAs  under 
paragraph  (b)  of  this  section;  and 

(ii)  The  opportunity  for  that  LEA  to 
amend  its  Title  I  application  to  include 
approvable  proposals  for  use  of  the 
excess  funds. 

(b)(1)  If  the  LEA  fails  to  properly 
amend  its  Title  I  application  in  response 
to  the  opportunity  provided  under 
paragraph  (a)  of  this  section,  the  SEA 
shall,  by  March  31  of  the  current  fiscal 
year,  reallocate  the  excess  Title  I  funds 
to  LEAs  that  have  the  greatest  need  for 
the  purpose  of,  where  gppropriate, 
redressing  inequities  inherent  in,  or 
mitigating  hardships  caused  by,  the 
application  of  the  allocation  provisions 
in  section  111(a)  of  Title  I  as  a  result  of 
factors  like  population  shifts  and 
changing  economic  circumstances. 

(2)  The  SEA  shall  notify  the  Secretary 
of  those  reallocations. 

(Sec.  Ill,  20  U.S.C.  2711;  Sec.  193,  20  U.S.C, 
2843) 

§  201.39  Reallocation  of  Title  I  funds  by 
the  Secretary. 

If  excess  amounts  of  Title  I  funds 
remain  after  an  SEA  has  completed  the 
process  in  §  201.38,  the  Secretary 
distributes  those  excess  funds  among 
other  States  on  the  basis  of  need. 

(Sec.  Ill,  20  U.S.C.  2711;  Sec.  193,  20  U.S.C. 
2843) 

Subpart  C— Applying  to  the  State  for 
Title  I  Funds 

§201.40  LEAs  that  may  receive  Title  I 
assistance. 

An  LEA  that  is  allocated  Title  I  funds 
for  a  fiscal  year  under  Subpart  B  of  this 
part  may  receive  those  funds  through  a 
grant  from  the  SEA,  if  the  LEA  has  on 
file  with  the  SEA  a  current  Title  I  project 
application  that — 

(a)  Describes  the  projects  to  be 
conducted  with  the  Title  I  funds;  and 

(b)  Has  been  approved  by  the  SEA. 
(Sec.  121;  20  U.S.C.  2731) 
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§  201.41  Submission  of  Title  I  project 
applications  to  the  SEA. 

(a)  Frequency  of  submission.  An  LEA 
shall  submit  a  Title  I  project  application 
to  the  SEA  for  a  period  of  not  more  than 
three  bscal  years,  including  the  first 
fiscal  year  for  which  a  grant  is  made 
under  that  application. 

(b)  Contents  of  the  application.  The 
Title  I  project  application  that  is 
submitted  under  this  subpart  by  the  LEA 
must  include — 

(1)  The  information  requested  in  the 
application  forms  and  instructions 
provided  by  the  SEA;  and 

(2)  Any  other  information  the  SEA 
needs  in  order  to  determine  whether  the 
application  meets  the  standards  for 
approval  in  34  CFR  200.110. 

(c)  Amendments  to  the  application. 

The  LEA  shall  update  and  amend  its 
Title  I  project  application  as  required  by 
34  CFR  200.113. 

(Sec.  121,  20  U.S.C.  2731) 

§§  201.42-201.49  [Reserved]  ' 

Subpart  D— Designating  Schoois  and 
Schooi  Attendance  Areas  for  Titie  I 
Projects 

Identifying  Eligible  Schools  and  School 
Attendance  Areas 

§  201 .50  Overview  of  the  regulations  in 
this  subpart 

(a)  Sections  122  and  123  of  Title  I 
require  an  LEA  to  concentrate  the 
services  funded  under  Title  I  on  the 
educationally  deprived  children  residing 
in  school  attendance  areas  with  high 
concentrations  of  children  from  low- 
income  families. 

(b)  The  regulations  in  this  subpart 
contain  requirements  for — 

(1)  Identifying  school  attendance 
areas  and  schools  as  being  eligible  to 
receive  Title  I  assistance;  and 

(2)  Selecting  those  eligible  school 
attendance  areas  and  schools  that  are  to 
be  project  areas  and  project  schools  to 
receive  Title  I  assistance. 

(Sec.  122,  20  U.S.C.  2732;  Sec.  123,  20  U.S.C. 
2733) 

§  201.51  Identifying  eligible  school 
attendance  areas. 

(a)  General  rule.  Except  as  provided 
in  §§  201.63-201.66,  and  LEA  may  use 
Title  I  funds  only  in  school  attendance 
areas  that  the  LEA  has  identified — using 
the  procedures  in  this  section — as 
having  sufficiently  high  concentrations 
of  children  from  low-income  families  to 
be  eligible  for  Title  I  services. 

(b)  Measures  of  low-income  status.  (1) 
For  purposes  of  making  the  eligibility 
determinations  discussed  in  this 


subpart,  the  LEA  shall  select  and  use  the 
best  available  measure — which  may  be 
a  composite  of  several  indicators — for 
determining  what  is  a  low-income 
family. 

(2)  Examples  of  the  best  available 
measures  of  low-income  status  may 
include — 

(i)  Data  on  children  from  families 
receiving  Aid  to  Families  with 
Dependent  Children  (AFDC);  or 

(ii)  Data  on  families  whose  children 
are  eligible  to  receive  benefits  under  the 
National  School  Lunch  Program. 

(3)  Regardless  of  the  measure  of  low- 
income  status  that  the  LEA  selects,  the 
LEA  shall  use  that  same  measure  for 
purposes  of  determining  the  eligibility  of 
all  its  school  attendance  areas  and 
schools  under  this  subpart. 

(c)  Use  of  grade  span  groupings.  (1) 

The  LEA  may  identify  its  eligible  school 
attendance  areas  and  eligible  schools 
by— 

(1)  Applying  the  methods  in  paragraph 

(d)  of  this  section  to  each  school 
attendance  area  and  school;  or 

(ii)  Groupings  its  school  attendance 
areas  and  schools  according  to  the 
grade  spans  by  those  schools  and 
applying  the  methods  described  in 
paragraph  (d)  of  this  section  to  each 
attendance  area  and  school  within  each 
grouping.  ' 

(2)  If  an  LEA  uses  grade  span 
groupings  for  purposes  of  this  subpart, 
the  groupings  must  be  consistent  with 
the  grade  spans  served  by  the  LEA’s 
schools.  For  example,  common 
groupings  include  grades  K-6,  7-9,  and 
10-12. 

(3)  The  LEA  may  not  use  more  grade 
span  groupings  for  purposes  of  this 
subpart  than  the  number  of  groupings 
permitted  for  the  purpose  of  determining 
comparability  imder  §  201.117. 

(d)  Methods  for  identifying  eligible 
school  attendance  areas.  (1)  Percentage 
method,  (i)  General  rule.  A  school 
attendance  area  is  eligible  to  receive 
Title  I  assistance  if  the  percentage  of 
children  from  low-income  families  in 
that  school  attendance  area  is  at  least 
equal  to  the  percentage  of  children  from 
low-income  families  in  the  LEA  as  a 
whole. 

(ii)  25  percent  rule.  (A)  Even  if  the 
percentage  of  children  from  low-income 
families  in  the  LEA  as  a  whole  exceeds 
25  percent,  the  LEA  may — subject  to  the 
conditions  in  paragraph  (d)(l)(ii)(B)  of 
this  section — identify  as  eligible  each 
school  attendance  area  in  which  at  least 
25  percent  of  the  children  are  from  low- 
income  families. 

(B)  An  LEA  may  use  the  25  percent 
rule  in  paragraph  (d)(l)(ii)(A)  of  this 
section  only  if  the  aggregate  per  pupil 
amount  of  Title  I  funds  and  fimds  f^m  a 


State  program  that  meets  the 
requirements  in  section  131(c)  (State  and 
local  compensatory  education  programs 
similar  to  Title  I  programs)  of  Title  I  that 
are  spent  during  the  current  fiscal 
year — ^in  each  school  attendance  area  of 
the  LEA  in  which  Title  I  projects  were 
carried  out  during  the  preceding  fiscal 
year — equal  or  exceed  the  aggregate  per 
pupil  amounts  spent  from  those  sources 
in  each  of  those  areas  in  the  preceding 
fiscal  year. 

(C)  Calculation  of  25  percent  rule.  In 
order  to  determine  whether  it  has  met 
the  requirements  for  using  the  25  percent 
rule  in  paragraph  (d)(l)(ii)(B)  of  this 
section,  the  LEA  may  take  the  following 
steps: 

(7)  Step  1.  For  each  school  attendance 
are  of  the  LEA  in  which  Title  I  projects 
were  carried  out  during  the  preceding 
fiscal  year,  the  LEA  lists — 

(/)  l^e  aggregate  amount  of  funds  the 
LEA  is  spending  in  the  attendance  area 
during  the  current  fiscal  year  for  both 
Title  I  and  for  a  State  compensatory 
education  program  meeting  the 
requirements  of  section  131(c)  (State  and 
local  compensatory  education  programs 
similar  to  Title  I  programs)  of  Title  1;  and 

(//)  The  total  number  of  children 
receiving  services  under  either  Title  I  or 
the  State  compensatory  education 
program  during  the  current  fiscal  year. 
(For  purposes  of  this  section,  if  a  child 
receives  services  under  more  than  one 
program,  the  child  shall  be  counted  as 
receiving  services  under  each  program.) 

[2]  Step  2.  The  LEA  divides  die 
number  of  children  listed  under  (b)  of 
Step  1  into  the  aggregate  amount  of 
funds  listed  under  (a)  of  Step  1. 

(J)  Step  3.  For  each  school  attendance 
area  referred  to  in  Step  1,  the  LEA 
lists — 

(/)  The  aggregate  amount  of  funds  the 
LEA  spent  during  the  preceding  fiscal 
year  for  both  Title  I  and  for  a  State 
compensatory  education  program 
meeting  the  requirements  of  section 
131(c)  of  Title  I;  and 

(//)  The  total  number  of  children  who 
received  services  during  the  preceding 
fiscal  year  from  either  Title  I  or  the  State 
compensatory  education  program. 

(4)  Step  4.  The  LEA  divides  the 
number  of  children  listed  under  (b)  of 
Step  3  into  the  aggregate  amount  of 
funds  listed  under  (a)  of  Step  3. 

(5)  Step  5.  The  L^  compares  the 
amount  calculated  in  Step  2  with  the 
amount  calculated  in  Step  4.  If  the 
amount  calculated  in  Step  2  equals  or 
exceeds  the  amount  catenated  in  Step  4, 
the  LEA  meets  the  requirements  in 
paragraph  (d)(l)(ii)(B)  of  this  section  for 
using  the  25  percent  rule. 

(iii)  Special  requirement  if  grade  span 
groupings  are  used.  If  the  L^  groups  its 
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school  attendance  areas  by  grade  spans 
under  §  201.51(c),  the  LEA  shall 
determine  the  percentage  of  children 
from  low-income  families  in  the  LEA  as 
a  whole  for  each  grade  span  grouping. 
The  LEA  may  use  the  25  percent  rule  in 
paragraph  (d)(l)(ii)(A)  of  this  section  for 
any  or  all  of  those  groupings. 

(2)  Numerical  method,  (i)  General 
rule.  A  school  attendance  area  is 
eligible  to  receive  Title  I  assistance  if 
the  number  of  children  from  low-income 
families  in  that  school  attendance  area 
is  at  least  equal  to  the  average  number 
of  children  from  low-income  families  per 
school  attendance  area  in  the  LEA  as  a 
whole. 

(ii)  Special  requirement  if  grade  span 
groupings  are  used.  If  the  LEA  groups  its 
school  attendance  areas  by  grade  spans 
under  §  201.51(c),  the  LEA  shall 
determine  an  average  number  of 
children  from  low-income  families  per 
school  attendance  area  in  the  LEA  as  a 
whole  for  each  grade  span  grouping. 

(3)  Combination  of  percentage  and 
numerical  method,  (i)  Subject  to  the 
requirement  in  paragraph  (d)(3)(ii)  of 
this  section,  the  LEA  may  identify  some 
school  attendance  areas  as  eligible  by 
using  the  percentage  method  and  some 
by  using  the  numerical  method. 

(ii)  The  total  number  of  school 
attendance  areas  that  the  LEA 
indentifies  as  eligible  by  using  the 
combination  method  may  not  be  more 
than  the  maximum  number  of  school 
attendance  areas,  or  school  attendance 
areas  plus  schools,  that  the  LEA  would 
have  identiHed  if  it  has  used  one  of  the 
methods  in  paragraph  (d)(1)  or  (d)(2)  of 
this  section. 

(4)  Special  rule  if  there  is  no  wide 
variance  in  percentages  of  children  from 
low-income  families.  An  LEA  may 
identify  all  of  the  school  attendance 
areas  in  the  district  or  in  a  grade  span 
grouping  as  eligible  to  receive  Title  I 
assistance  if  the  variation  between  (i) 
the  percentage  of  children  from  low- 
income  families  in  the  school  attendance 
area  with  the  highest  concentration  of 
children  from  low-income  families  and 
(ii)  the  percentage  of  children  from  low- 
income  families  in  the  school  attendance 
area  with  the  lowest  concentration  of 
children  from  low-income  families  is  not 
more  than  the  greater  of — 

(A)  Five  percent;  or 

(B)  One-third  of  the  percentage  of 
children  from  low-income  families  in  the 
LEA’S  district  as  a  whole. 

(Sec.  122(a)(1),  20  U.S.C.  2732(a)(1)) 

§  201.52  Identifying  eligible  schools. 

(a)  Method  for  identifying  eligible 
schools.  An  LEA  may  identify  a  school 
as  an  eligible  school  if  that  school  meets 


one  or  more  of  the  conditions  in 
paragraph  (b)  of  this  section  and — 

(1)  Is  located  in  an  ineligible  school 
attendance  area;  or 

(2)  Serves  children  from  more  than 
one  school  attendance  area. 

(b)  Conditions.  The  LEA  may  identify 
a  school  as  eligible  under  paragraph  (a) 
of  this  section  if  the  school  meets  one  or 
more  of  the  following  conditions: 

(1)  The  percentage  of  children  from 
low-income  families  in  ADA  at  the 
school  is  at  least  substantially  the  same 
as  the  percentage  of  children  from  low- 
income  families  in  the  LEA  as  a  whole. 

(2)  The  percentage  of  children  from 
low-income  families  in  ADA  at  the 
school  is  at  least  equal  to  25  percent  of 
the  total  number  of  children  in  ADA  at 
the  school  and — 

(i)  The  LEA  has  identiHed  one  or  more 
school  attendance  areas  as  eligible 
under  §  201.51(d)(l)(ii);  and 

(ii)  The  schools  identiHed  as  eligible 
schools  under  the  procedures  in  this 
paragraph  meet  the  requirements  in 

§  201.51(d)(l)(ii). 

(3)  The  number  of  children  from  low- 
income  families  in  ADA  at  the  school  is 
at  least  substantially  the  same  as  the 
average  number  of  children  from  low- 
income  families  per  school  attendance 
area  in  the  LEA  as  a  whole. 

(c)  Grade  span  groupings.  The  LEA 
may  use  grade  span  groupings  to 
identify  eligible  schools,  if  those 
groupings  comply  with  the  requirements 
in  §  201.51(c). 

(Sec.  122(b),  20  U.S.C.  2732(b))  ^ 

§§  201.53-201.59  [Reserved] 

Selecting  Schools  and  School 
Attendance  Areas  for  Title  I  Projects 

§  201.60  Overview  of  the  process  of 
selecting  school  attendance  areas  and 
schools  for  Title  I  projects. 

(a)  After  an  LEA  determines  which 
school  attendance  areas  and  schools  are 
eligible  under  the  procedures  in 
§§  201.51-201.52,  the  LEA  determines 
how  many  eligible  areas  and  schools  it 
will  select  as  Title  1  project  areas  and 
project  schools  to  receive  Title  I  services 
during  a  fiscal  year.  The  LEA  makes  this 
determination  on  the  basis  of — 

(1)  The  amount  of  Title  I  funds 
available;  and 

(2)  The  amount  of  Title  I  funds 
required  to — 

(i)  Operate  a  Title  1  project  that  is  of 
suMcient  size,  scope,  and  quality  to  give 
reasonable  promise  of  substantial 
progress  toward  meeting  the  special 
educational  needs  of  the  children  to  be 
served,  as  required  by  34  CFR  200.51; 
and 

(ii)  Provide  Title  1  services  to  all 
children  who  satisfy  the  criteria 


developed  under  §  §  201.70-201.71  for 
selecting  children  to  be  served. 

(b)  In  selecting  school  attendance 
areas  and  schools  for  Title  I  project 
areas  and  project  schools  under  the 
procedures  in  §§  201.60-201.66,  the  LEA 
shall  use  the  same  measure  of  low- 
income  status  as  it  used  in  identifying 
eligible  school  attendance  areas  and 
eligible  schools  under  the  procedures  in 
§§  201.50-201.52. 

(c)  If  Title  I  funds  are  not  sufBcient  to 
serve  all  educationally  deprived 
children  in  all  eligible  school  attendance 
areas  and  schools,  the  LEA — using  the 
methods  in  §§  201.60-201.66 — shall 
select  which  of  the  eligible  school 
attendance  areas  and  schools  will 
receive  Title  I  services. 

(Sec.  122,  20  U.S.C.  2732) 

§  201.61  Selecting  project  areas  by 
ranking  the  eligible  school  attendance 
areas  according  to  their  concentration  of 
children  from  low-income  families. 

(a)  If  the  LEA  does  not  select  all 
eligible  school  attendance  areas  as  Title 
I  project  areas,  the  LEA  shall — 

(1)  Annually  rank  its  eligible 
attendance  areas  from  highest  to  lowest, 
according  to  their  relative  degree  of 
concentration  of  children  from  low- 
income  families;  and 

(2)  Except  as  provided  in  §§  201.63- 
201.66,  select  eligible  school  attendance 
areas  as  Title  I  project  areas,  in  rank 
order,  beginning  with  the  highest 
ranking  eligible  school  attendance  area, 
until  the  LEA  lacks  sufficient  Title  I 
funds  to  serve  any  additional  school 
attendance  areas. 

(b)  If  an  LEA  used  grade  span 
groupings  that  complied  with  §  201.51(c) 
for  purposes  of  identifying  eligible 
school  attendance  areas  and  schools,  it 
may  continue  to  use  those  groupings  for 
purposes  of  ranking  and  selecting  school 
attendance  areas  and  schools. 

(Sec.  122(a)(1).  20  U.S.C.  2732(a)(1)) 

§  201.62  Selecting  project  schools  from 
among  the  schools  that  the  LEA  Identified 
as  eligible  schools. 

(a)  If  an  LEA  identifres  a  school  or 
schools  as  eligible  under  the  procedure 
in  §  201.52,  the  LEA  may  use  the 
methods  in  §  201.61  to  rank  its  eligible 
schools. 

(b)  After  ranking  its  eligible  schools 
using  the  methods  in  §  201.61,  the  LEA 
shall — 

(1)  Consolidate  into  a  single  ranking 
its  rankings  of  eligible  schools  with  its 
rankings  of  eligible  school  attendance 
areas;  and 

(2)  Except  as  provided  in  §§  201.63- 
201.66,  select  eligible  schools  and  school 
attendance  areas  to  receive  Title  I 
services,  in  rank  order,  beginning  with 
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the  highest  ranking  eligible  school  or 
school  attendance  area  until  the  LEA 
lacks  sufficient  funds  to  serve  any 
additional  schools  or  school  attendance 
areas. 

(Sec.  122, 20  U.S.C.  2732) 

§  201.63  Selecting  a  limited  number  of 
lower  ranked  eligible  school  attendance 
areas  or  eligible  schools  having 
substantially  greater  Incidences  of 
educational  deprivation  than  higher  ranked 
eligible  school  attendance  areas  or  eligible 
schools. 

After  ranking  its  eligible  school 
attendance  areas  and  eligible  schools, 
according  to  the  procedures  in 
§  §  201.61-201.62,  an  LEA  may  select — as 
a  project  area  or  project  school — a 
lower  ranked  eligible  school  attendance 
area  or  eligible  school,  instead  of  a 
higher  ranked  eligible  school  attendance 
area  or  eligible  school,  if — 

(a)  The  lower  ranked  eligible  school 
attendance  area  or  eligible  school  has 
an  incidence  of  educationally  deprived 
children — as  determined  under 

§  201.66(a)(2) — that  is  1.2  times  the 
percentage  or  number  of  educationally  . 
deprived  children  in  the  higher  ranked  ' 
eligible  school  attendance  area  or 
eligible  school;  and 

(b)  The  LEA  that  uses  the  alternative 
selection  procedures  in  this  section  does 
not  provide  Title  I  services  in  more 
eligible  school  attendance  areas  or 
eligible  schools  than  the  number  that 
would  have  received  Title  I  services 
under  the  ranking  and  selection 
procedures  in  §§  201.61-201.62. 

(Sec.  122(d).  20  U.S.C.  2732(d)) 

§  201.64  Continuation  of  eligibility  for 
certain  school  attendance  areas  or  schools. 

(a)  Except  as  provided  in  paragraphs 

(c)  and  (d)  of  this  section,  an  LEA  may 
select  a  school  attendance  area  or  a 
school  to  receive  Title  1  services — even 
though  that  area  or  school  does  not 
qualify  under  the  procedures  in 

§§  201.61-201.63 — if  the  area  or  school 
qualiHed  and  was  selected  as  a  Title  I 
project  area  or  project  school  in  either  of 
the  two  fiscal  years  preceding  the  fiscal 
year  for  which  the  funds  will  be  granted. 

(b)  The  eligibility  conferred  by 
paragi'aph  (a)  of  this  section  is  valid  for 
not  more  than  two  fiscal  years. 

(c)  If  a  school  attendance  area  or 
school  that  was  selected  as  a  project 
area  or  project  school  in  either  of  the 
two  preceding  years  is  substantially 
different  from  what  it  was  during  those 
years,  the  LEA  may  not  select  that 
school  attendance  area  or  school  as  a 
project  area  or  project  school  on  the 
basis  of  this  section. 

(d)  If  the  LEA  changes  its  method  of 
ranking  eligible  school  attendance  areas 


and  schools  from  the'method  it  used 
diuing  the  preceding  fiscal  year,  the  LEA 
may  not  use  the  provisions  in  this 
section  to  provide  Title  I  services  in 
more  school  attendance  areas  or  schools 
than  the  number  that  could  have 
received  Title  I  services  under  the 
method  of  ranking  used  by  the  LEA 
during  the  current  fiscal  year. 

(Sec.  122(c),  20  U.S.C.  2732(c)) 

§  201.65  Skipping  higher<ranked  school 
attendance  areas  and  schools  receiving 
services  of  the  same  nature  and  scope 
from  non-Federal  sources. 

(a)  Subject  to  the  requirements  in  this 
section,  an  LEA  may  skip  an  eligible 
school  attendance  area  or  school  that 
ranks  higher  under  the  procedures  in 

§  §  201.61-201.62  and  select  a  lower- 
ranked  eligible  attendance  area  or 
school  to  be  a  project  area  or  project 
school  to  receive  Title  I  services.  The 
LEA  may  do  this  if  the  higher-ranked 
school  attendance  area  or  school  is 
already  receiving,  fi’om  non-Federal 
funds,  services  of  the  same  nature  and 
scope  as  the  services  that  would 
otherwise  be  provided  with  Title  I  funds. 

(b)  As  used  in  paragraph  (a)  of  this 
section,  the  term  “services  of  the  same 
nature  and  scope”  means  non-federally 
funded  services  that — 

(1)  Meet  the  requirements  in  34  CFR 
200.51  concerning  size,  scope,  and 
quality; 

(2)  Are  provided  under  a  special 
program  that  meets  the  requirements  in 
section  131(c)  (State  and  local 
compensatory  education  programs 
similar  to  Title  I  programs)  of  Title  I;  and 

(3)  When  measured  on  a  per  pupil 
basis  by  an  objective  measure  such  as 
per  pupil  expenditures,  are  provided  at  a 
level  that  is  at  least  equal  to  the  level  of 
services  that  would  otherwise  be 
provided  with  Title  I  funds. 

(c)  If  an  LEA  skips  an  eligible 
attendance  area  under  this  section,  the 
LEA  shall — 

(1)  Ensure  that  the  eligible  attendance 
area  that  is  skipped  receives  State  and 
locally  funded  services  comparable  to 
the  State  and  locally  funded  services 
provided  to  ineligible  school  attendance 
areas  in  the  LEA,  as  required  by 

§§  201.112-201.123;  and 

(2)  Comply  with  section  122(e)  of  Title 
I  which  contains  requirements 
concerning  services  that  must  be 
provided  to  children  attending  private 
schools. 

(Sec.  122(e),  20  U.S.C.  2732(e)) 


§  201.66  Selecting  a  limited  number  of  ' 
project  areas  through  the  use  of  altemativo 
rankings  of  school  attendance  areas 
according  to  their  concentration  of  children 
from  low-income  families  and  the  incidence 
of  educational  deprivation. 

(a)  Subject  to  the  conditions  in 
paragraph  (d)  of  this  section,  an  LEA 
may  rank  all  its  school  attendance  areas 
according  to  both — 

(1)  Their  relative  degree  of 
concentration  of  children  fi'om  low- 
income  families,  as  required  by 

§§  201.61-201.62;  and 

(2)  Their  relative  incidence  of 
educational  deprivation.  The  incidence 
of  educational  deprivation  is  determined 
by  the  percentage  or  number  of  children 
in  each  school  attendance  area  or  school 
that  are  identified  as  educationally 
deprived  through  the  use  of  objective 
measures  of  educational  deprivation — 
such  as  standardized  achievement  tests 
or  other  objective  tests — that  the  LEA 
uniformly  applies  in  all  of  the  school 
attendance  areas. 

(b)  Except  as  provided  in  paragraph 

(c)  of  this  section,  the  LEA  shall  select 
school  attendance  areas  to  be  project 
areas,  in  rank  order  according  to  their 
relative  degree  of  concentration  of 
children  fi*om  low-income  families,  as 
required  by  §§  201.61-201.62. 

(c)  The  LEA  may  select,  as  a  Title  I 
project  €irea,  a  school  attendance  area 
that  ranks  lower  than  another  school 
attendance  area  on  the  basis  of  its 
relative  concentration  of  children  fiom 
low-income  families  if — 

(1)  The  lower-ranking  school 
attendance  area  has  an  incidence  of 
educationally  deprived  children,  as 
determined  under  paragraph  (a)(2)  of 
this  section,  that  is  1.2  times  the 
percentage  or  number  of  educationally 
deprived  children  in  the  higher-ranked 
school  attendance  area;  and 

(2)  The  LEA  that  uses  this  alternative 
ranking  and  selection  procedure  does 
not  provide  Title  I  services  in  more 
school  attendance  areas  than  the 
number  that  would  have  received  Title  I 
services  under  the  procedures  in 

§§  201.61-201.62. 

(d)  (1)  An  LEA  that  desires  to  use  the 
alternative  ranking  procedures  in  this 
section  for  selecting  school  attendance 
areas  shall,  with  the  prior  consent  of  the 
Title  I  district  advisory  council,  apply  to 
the  SEA  for  permission  to  use  the 
alternative  ranking  procedures. 

(2)  The  SEA  shall  approve  an 
application  that  is  filed  under  paragraph 

(d) (1)  of  this  section  only  if  the  SEA 
determines  that  the  LEA’s  use  of  the 
alternative  ranking  procedures  will  not 
substantially  impair  the  delivery  of 
compensatory  education  to 
educationally  deprived  children  fiom 
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low-income  families  in  the  school 
attendance  areas  and  schools  that  were 
selected  to  receive  Title  I  services  under 
the  procedures  in  §  §  201.61-201.62. 

(3)  For  the  purpose  of  making  the 
determination  referred  to  in  paragraph 
(dK2)  of  this  section,  the  following  terms 
are  defined: 

(i)  The  term  ‘‘not  substantially  impair 
the  delivery” — 

(A)  Means  that  the  total  number  of 
children  from  low-income  families  in  the 
school  attendance  areas  selected  for 
Title  I  services  under  the  alternative 
ranking  procedures  in  this  section  is  not 
less  than  90  percent  of  the  number  of 
children  fi’om  low-income  families  in  the 
school  attendance  areas  and  schools  - 
that  otherwise  would  be  selected  to 
receive  Title  I  services  under  the 
procedures  in  §§  201.61-201.62:  or 

(B)  Is  determined  by  an  alternative 
standard  developed  by  the  SEA  and 
approved  by  the  Secretary  as  a  more 
accurate  measure. 

(ii)  The  term  ‘‘compensatory 
education”  means  Title  I  services  and 
services  provided  under  State 
compensatory  education  programs  that 
meet  the  requirements  of  section  131(c) 
(State  and  local  compensatory 
education  programs  similar  to  Title  I 
programs)  of  Title  I. 

(e)  If  an  LEA  uses  the  alternative 
ranldng  procedure  in  this  section,  and 
provides  Title  I  services  in  one  or  more 
school  attendance  areas  that  would  not 
have  been  eligible  under  the  ranking 
procedures  in  §  201.61,  none  of  the 
school  attendance  areas  that  are 
designated  as  eligible  under  the 
alternative  ranking — ^but  not  served — 
may  be  considered  to  be  eligible  school 
attendance  areas  under  34  CFR  Parts 
200  or  201. 

(Sec.  122(a)(2),  20  U.S.C.  2732(a)(2)) 

§§  201.67-201.69  [Reservedl 

Subpart  E— Identifying  and  Selecting 
Children  To  Be  Served 

§  201.70  General  rules  for  Identifying 
eligible  children  and  selecting  children  to 
be  served. 

Except  as  provided  in  §§  201.71- 
201.72,  an  LEA  shall  use  Title  I  funds  to 
serve  children  who — 

(a)  Reside  in  school  attendance  areas 
that  the  LEA  selected  as  project  areas  or 
attend  schools  that  the  selected  as 
project  schools; 

(b)  Are  identified  by  the  current 
annual  assessment  of  educational 
needs,  conducted  by  the  LEA  under  . 

§§  201.100-201.105,  as  educationally 
deprived  children:  and 

(c)  Are  identified  and  selected  by  the 
L^,  under  the  procedures  in 


§  §  201.101-201.103,  as  currently  having 
the  greatest  need  of  special  assistance. 
(Sec.  123(a),  20  U.S.C.  2733(a)) 

§  201.71  Special  rules  for  Identifying  and 
selecting  children  to  be  served. 

(a)  Continuation  of  eligibility  for 
educationally  deprived  children  who 
are  no  longer  in  greatest  need  of  special 
assistance.  An  LEA  may  use  Title  I 
funds,  during  the  current  fiscal  year,  to 
serve  children  not  currently  in  greatest 
need  of  special  assistance,  as  required 
in  §  201.70(c),  if  those  children — 

(1)  Were  in  greatest  need  of  special 
assistance  in  any  previous  fiscal  year 
under  the  criteria  that  were  used  by  the 
LEA  for  that  year; 

(2)  Are  currently  in  a  school 
attendance  area  that  the  LEA  selected 
as  a  project  area  or  attending  a  school 
that  the  LEA  selected  as  a  project  school 
under  §§  201.60-201.66;  and 

(3)  Are  identified,  by  the  current 
annual  assessment  of  educational  need 
conducted  by  the  LEA  under  §  §  201.100- 
201.105,  as  educationally  deprived 
children. 

(b)  Continuation  of  eligibility  for 
educationally  deprived  children  who 
are  transferred  to  school  attendance 
areas  or  schools  that  are  not  selected  as 
project  areas  or  project  schools.  (1)  If  it 
meets  the  conditions  in  paragraph  (b)(2) 
of  this  section,  an  LEA  may  use  Title  I 
funds  during  the  current  fiscal  year  to 
continue  to  serve  children — 

(1)  Whom  the  LEA  identified  as 
eligible  children  under  §  201.101  and 
selected  to  serve  under  §  201.103;  and 

(ii)  Who  begin  to  participate  in  the 
LEA’S  Title  I  project;  but 

(iii)  Who,  during  the  same  school  year, 
are  transferred — either  voluntarily  or 
involuntarily — to  a  school  attendance 
area  or  school  that  is  not  receiving  Title 
I  services  under  §§  201.60-201.66. 

(2)  At  the  LEA’S  discretion,  the 
children  referred  to  in  paragraph  (b)(1) 
of  this  section  may  continue  to 
participate  in  the  LEA’s  Title  I  project 
for  the  duration  of  the  current  school 
year,  which  may  include  a  summer 
school  program. 

(c)  Skipping  children  determined  to  be 
in  greatest  need  of  special  assistance 
bat  who  are  receiving  services  of  the 
same  nature  and  scope  paid  from  non- 
Federal  sources.  (1)  If  the  educationally 
deprived  children  in  greatest  need  of 
special  assistance — as  determined  by  an 
LEA  under  §  201.103 — are  already 
receiving,  from  non-Federal  funds, 
services  of  the  same  nature  and  scope 
as  the  services  that  would  otherwise  be 
provided  with  Title  I  funds,  the  LEA — 

(i)  May  decide  not  to  provide  Title  I 
services  to  those  children;  and 


(ii)  May  select  other  educationally 
deprived  children  in  the  project  areas  or 
project  schools  to  receive  the  Title  I 
services. 

(2)  As  used  in  paragraph  (c)(1)  of  this 
section,  the  term  “services  of  Ae  same 
nature  and  scope”  means  non-federally 
funded  services  that — 

(i)  Meet  the  requirements  in  34  CFR 
200.51  concerning  size,  scope  and 
quality; 

(ii)  Are  provided  under  a  special 
program  that  meets  the  requirements  in 
section  131(c)  (State  and  local 
compensatory  education  programs 
similar  to  Title  1  programs)  of  Title  I;  and 

(iii)  When  measured  on  a  per  pupil 
basis  by  an  objective  measure  such  as 
per  pupil  expenditures,  are  provided  at  a 
level  that  is  at  least  equal  to  the  level  of 
services  that  would  otherwise  be 
provided  with  Title  I  funds. 

(Sec.  123(b),  20  U.S.C.  2733(b);  Sec.  123(c),  20 
U.S.C.  2733(c);  Sec.  123(d).  20  U.S.C.  2733(d)) 

(d)  Infrequent  participation  by  a 
limited  number  of  children  who  are  not 
in  greatest  need  of  assistance  or  who 
have  not  been  identified  as 
educationally  deprived.  An  LEA  may 
provide,  on  an  incidental  basis,  a 
particular  Title  I  service  to  children  who 
have  not  been  selected  to  participate  in 
the  LEA’s  Title  I  project  under 
§§  201.70-201.71  and  §§  201.101-201.103, 
if — 

(1)  The  Title  I  service  is  designed  to 
meet  the  special  educational  needs  of 
children  who  have  been  selected  under 
§§  201.70-201.71  and  §  201.103  and  is 
focused  on  those  children; 

(2)  It  is  impractical  to  exclude  the 
chil^en  who  have  not  been  selected  to 
participate  in  the  LEA’s  Title  I  project 
from  the  particular  Title  I  service,  at  the 
time  that  the  service  is  provided; 

(3)  The  children  who  have  not  been 
selected  are  in  the  same  grade  level  as 
the  children  who  have  been  selected; 

(4)  The  inclusion  in  the  group  being 
served  of  the  children  who  have  not 
been  selected  does  not — 

(i)  Decrease  the  effectiveness  or 
quality  of  the  Title  I  service  received  by 
the  children  who  have  been  selected; 

(ii)  Increase  the  cost  of  providing  the 
service;  or 

(iii)  Result  in  the  exclusion  of  children 
who  have  been  selected  and  would 
otherwise  receive  the  Title  I  service; 

(5)  The  LEA  indicates  in  its  project 
application — 

(i)  The  estimated  number  of  children 
who  have  not  been  selected  who  may 
receive  a  particular  Title  I  service; 

(ii)  The  reasons  why  the  inclusion  of 
these  children  who  have  not  been 
selected  would  not  decrease  the  quality 
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of  Title  I  services  received  by  the 
children  who  have  been  selected;  and 

(iii)  The  reasons  why  the  inclusion  of 
these  children  who  have  not  been 
selected  would  not  increase  the  cost  of 
providing  the  service;  and 

(6)  The  number  of  children  in  each 
school  of  the  LEA  who  have  not  been 
selected  but  who  will  receive  a  Title  I 
service  does  not  constitute  more  than  5 
percent  of  the  total  number  of  children 
who  are  receiving  that  particular  Title  I 
service  in  that  school. 

(Sec.  101-198,  20  U.S.C.  2701-2854;  Sec. 
408(a)(1)  of  GEPA,  20  U.S.C.  1221e-3(a)(l)) 

§  201.72  Use  of  Title  I  funds  for  a 
schoolwide  project 

(a)  Eligibility  of  a  school  for  a 
schoolwide  project.  In  order  to  upgrade 
the  entire  educational  program  in  a 
school,  an  LEA  may  select  that  school 
for  a  schoolwide  project  during  a  Hscal 
year  if — 

(1)  The  school  serves  a  school 
attendance  area  that  the  LEA  has 
identified  under  §  201.51  as  eligible  to 
receive  Title  I  services  during  Aat  fiscal 
year; 

(2)  At  least  75  percent  of  the  children 
in  AJ3A  at  the  school  are  fi'om  low- 
income  families,  as  determined  by  using 
the  measure  of  low  income  that  the  LEA 
uses  during  the  fiscal  year  to  identify 
eligible  school  attendance  areas  under 

§  201.51; 

(3)  The  LEA  develops  for  the  school  a 
plan  that  meets  the  requirements  in 

§  201.73  and  is  approved  by  the  SEA; 
and 

(4)  The  LEA  meets  the  financial 
requirements  in  §  201.74. 

(b)  Effect  of  selection  of  a  school  for  a 
schoolwide  project.  For  each  school  that 
is  selected  for  a  schoolwide  project  in 
compliance  with  the  requirements  in 
paragraph  (a)  of  this  section,  the  L^  is 
not  required  to — 

(1]  Comply  with  the  requirements  in 
section  124(f)  (Coordination  with  other 
programs]  and  173  (Recordkeeping, 
fiscal  control,  and  fund  accounting]  of 
Title  I  and  34  CFR  200.42  and  200.140, 
concerning  the  commingling  of  Title  I 
funds  with  funds  available  for  regular 
programs; 

(2]  Comply  with  the  requirements  in 
sections  123  (Children  to  be  served]  and 
124(b]  (Assessment  of  educational  need] 
of  Title  I  and  §§  201.70-201.71  and 

§  §  201.101-201.103,  concerning  the 
identification  and  selection  of  particular 
children  to  participate  in  Title  I  projects; 
and 

(3]  Demonstrate  that  the  particular 
services  paid  for  with  Title  I  funds 
supplement  the  services  regularly 
provided  in  that  school.  (However,  see 
§  201.74(d],  which  requires  that  Title  I 


funds  supplement  the  amount  ofnon- 
Federal  funds  that  are  provided  to  the 
school]. 

(Sec.  133, 20  U.S.C.  2753) 

§  201.73  Required  plan  for  each  school 
selected  for  a  schoolwide  project 

(a)  Development  and  approval  of  the 
plan.  (1)  An  LEA  may  select  a  school  for 
a  schoolwide  project  only  if  the  LEA 
develops  for  that  school  a  plan  that 
meets  the  requirements  in  paragraph  (b) 
of  this  section  and  has  been  approved 
by  the  SEA. 

(2)  The  SEA  shall  approve  the  plan 
referred  to  in  paragraph  (a](l]  of  this 
section  if  the  plan  meets  the 
requirements  in  paragraph  (b)  of  this 
section. 

(b)  Required  plans.  The  plan  referred 
to  in  paragraph  (a)  of  this  section  must — 

(1)  Provide  for  a  comprehensive 
assessment  of  the  educational  needs  of 
all  students  in  the  school — in  particular 
the  special  needs  of  educationally 
deprived  children; 

(2)  Provide  for  an  instructional 
program  designed  to  meet  the  special 
needs  of  all  students  in  the  school; 

(3)  Be  developed  with  the  involvement 
of  those  individuals  who  will  be 
involved  in  carrying  out  the  plan, 
including  parents,  teachers,  teacher 
aides,  administrators,  and  secondary 
students  if  the  plan  relates  to  a 
secondary  school; 

(4)  Provide  for  periodic  consultation 
among  the  individuals  referred  to  in 
paragraph  (b](3]  of  this  section 
concerning  the  educational  progress  of 
all  students  in  the  school; 

(5)  Be  approved  by  the  project  area 
advisory  council  that  was  established 
imder  §§  201.155-201.157  for  the  school 
attendance  area  served  by  the  school; 

(6)  Provide  for  appropriate  training  to 
enable  teachers  and  teacher  aides  to 
carry  out  the  plan  effectively; 

(7)  Include  procedures  that  the  LEA 
will  use  to  evaluate  the  effectiveness  of 
the  schoolwide  project  and  that  will 
involve  in  the  evaluation  the 
participation  of  the  individuals  referred 
to  in  paragraph  (b](3]  of  this  section;  and 

(8)  Include  opportunities  for  periodic 
improvements  in  the  plan  based  on  the 
results  of  the  evaluations  referred  to  in 
paragraph  (b](7]  of  this  section. 

(Sec.  133(b].  20  U.S.C.  2753(b]:  Sec.  133(c].  *0 
U.S.C.  2753(c)) 

§  201.74  Financial  requirements  for  a 
schoolwide  project 

An  LEA  that  selects  a  school  for  a 
schoolwide  project  under  §§  201.72- 
201.73  shall  meet  the  following  financial 
requirements: 

(a)  Equitable  distribution  of  Title  / 
funds  for  educationally  deprived 


children.  In  each  school  selected  for  a 
schoolwide  project,  the  LEA  shall 
provide,  per  educationally  deprived 
child  served  in  that  school,  an  amoimt  of 
Title  I  funds  that  is  at  least  equal  to  the 
amount  of  title  I  funds  that  the  LEA 
provides  per  educationally  deprived 
child  served  in  schools,  if  any.  that  serve 
project  areas. 

(b)  Special  supplemental  State  and 
local  fimds  required.  In  each  school 
selected  for  a  schoolwide  project,  the 
LEA  shall  provide,  per  child  served  by 
the  schoolwide  project  in  that  school 
who  is  not  educationally  deprived,  an 
amount  of  special  supplementary  State 
and  local  funds  that  is  at  least  equal  to 
the  amount  of  Title  IJunds  that  the  LEA 
provides  per  educationally  deprived 
child  served  in  that  school. 

(c)  Maintenance  of  State  and  local 
effort.  During  the  fiscal  year  in  which 
the  plan  approved  under  §  201.73  is 
carried  out,  the  LEA  shall,  in  each 
school  selected  for  a  schoolwide  project, 
spend  per  child  an  amount  of  State  and 
local  funds — excluding  €unounts  spent 
under  a  State  compensatory  education 
program — that  is  at  least  equal  to  the 
amount  of  State  and  local  ^ds  that  the 
LEA  spent  per  child  in  that  school 
during  the  preceding  fiscal  year. 

(d)  Title  I  funds  must  supplement  non- 
Federal  funds  that  would  otherwise  be 
provided  to  the  school.  In  order  to  meet 
the  requirements  in  section  126(c) 
(Federal  funds  to  supplement,  not 
supplant  regular  non-Federal  funds]  of 
Title  I.  34  CFR  200.92,  and  §§  201.130- 
201.143,  each  school  that  is  selected  for 
a  schoolwide  project  must  receive  all 
non-Federal  funds  that  it  would  have 
received  had  it  not  been  selected  for  a 
schoolwide  project. 

(Sec.  133(b].  20  U.S.C.  2753(b)] 

S  201.75  Serving  chPdren  in  local 
institutions  for  neglected  or  delinquent 
children. 

(a)  An  LEA  whose  allocation  under 

§  201.12  is  based  in  part  on  the  number 
of  children  residing  within  the  LEA  in 
local  institutions  for  neglected  or 
delinquent  children — as  defined  in 
§  201.4(b] — shall  provide  Title  I  services 
to  meet  the  special  educational  needs  of 
children  currently  residing  in  those 
institutions. 

(b)  In  providing  the  services  referred 
to  in  paragraph  (a)  of  this  section,  the 
LEA  shall  comply  with  all  requirements 
in  the  Title  I  statute  and  34  CFR  Parts 
200  and  201,  except  for  the  requirements 
contained  in  the  following  subparts  of 
Part  201  and  the  statutory  provisions  on 
which  they  are  based: 

(1)  Subpart  D — ^Designating  Schools 
and  School  Attendance  Areas  for  Title  1 
Projects. 
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(2)  Subpart  E — Identifying  and 
Selecting  Children  To  Be  Served  (except 
for  the  requirements  in  this  section). 

(3)  Subpart  F — Participation  of 
Children  Enrolled  in  Private  Schools 
(except  for  the  prohibition  concerning 
noninstructional  duties  in  §  201.82). 

(4)  Subpart  G — ^Needs  Assessment. 

(5)  Subpart  I — Parental  Involvement. 

(6)  Subpart  J — Evaluations  by  Local 
Educational  Agencies. 

(c)  The  LEA  may  provide  the  services 
referred  to  in  paragraph  (a)  of  this 
section  at  the  local  institution  or  at  any 
location  under  the  LEA’s  administration 
and  control. 

(d)  The  LEA  that  is  required  to 
provide  the  services  referred  to  in 
paragraph  (a)  of  this  section  shall 
include  the  following  information  in  its 
application  for  Title  I  funds: 

(1)  The  number  of  children  to  be 
served. 

(2)  A  description  of  its  methods  for 
assessing  the  special  educational  needs 
of  institutionalized  children. 

(3)  A  description  of  the  special 
educational  needs  of  those  children. 

(4)  A  description  of  the  services  that 
will  be  provided  to  meet  those  special 
educational  needs. 

(5)  A  description  of  its  performance 
objectives  and  plans  for  evaluating  the 
effectiveness  of  the  project. 

(e)  The  LEA  shall,  in  reports  required 
by  the  SEA  under  34  CFR  200.161, 
include  specific  information  on  the 
services  provided  and  the  effectiveness 
of  those  services  in  meeting  the  special 
educational  needs  of  the 
institutionalized  children. 

(Sec.  Ill,  20  U.S.C.  2711) 

§§  201.76-201.79  [Reserved) 

Subpart  F— Participation  of  Chiidren 
Enrolied  in  Private  Schoois 

General  Requirements 

§201.80  Required  opportunity  for 
participation  of  private  school  chiidren  in 
Title  I  projects. 

(a)  An  LEA  shall  meet  the 
requirements  for  participation  of 
students  enrolled  in  private  schools 
contained  in  Subpart  F  of  34  CFR  Part 
76,  and  the  additional  requirements 
contained  in  §§  201.81-201.82  and 

§§  201.90-201.97. 

(b)  In  fulfilling  the  requirements 
referred  to  in  paragraph  (a)  of  this 
section,  the  L^  shall  comply  with — 

(1)  Section  122  (Designating  school 
attendance  areas)  of  Title  I  and 

§§  201.60-201.66,  concerning  the 
selection  of  school  attendance  areas  and 
schools  for  Title  I  projects. 

(2)  Section  123  (Children  to  be  served) 
of  Title  I  and  §§  201.70-201.71, 


concerning  the  selection  of  children  to 
be  served  by  Title  I  projects; 

(3)  Section  124(a)  (Purpose  of 
program)  of  Title  I,  describing  the 
purpose  of  Title  I  projects; 

(4)  Section  124(b)  (Assessment  of 
educational  need)  of  Title  I  and 

§  §  201.100-201.105,  containing 
requirements  for  the  assessment  of 
educational  needs; 

(5)  Section  124(d)  (Sufficient  size, 
scope,  and  quality)  of  Title  I  and  34  CFR 
200.51,  containing  requirements 
concerning  the  size,  scope,  and  quality 
of  Title  I  projects; 

(6)  Section  124(1)  (Training  of 
educational  aides)  of  Title  I  and  34  CFR 
200.60,  containing  requirements  for  the 
training  of  education  aides;  and 

(7)  Section  126(c)  (Federal  funds  to 
supplement,  not  supplant  regular  non- 
Federal  funds)  of  Title  I  and  §§  201.130- 
201,135  requiring  the  use  of  Title  I  funds 
to  supplement,  not  supplant  non-Federal 
funds  that  would  otherwise  be 
available. 

(Sec.  130(a),  20  U.S.C.  2740(a)) 

§  201.81  Determining  the  eligibility  of 
private  school  children. 

(a)  Title  34  CFR  Part  76.651(a)(2) 
covers  the  responsibility  of  SEAs  and 
LEAs  to  provide  services  to  eligible 
private  school  children.  Eligible  students 
under  Part  201  include  educationally 
deprived  children  who  reside  in  a 
project  area  selected  under  §  §  201.60- 
201.61  or  §§201.63-201.66. 

(b)  An  LEA  shall  adopt  procedures  for 
identifying  and  selecting  for 
participation  in  a  Title  I  project  those 
private  school  children  who  satisfy 
criteria  identical  or  comparable  to  those 
adopted  by  the  LEA  for  public  school 
children  under  §§  201.101-201.103. 

(c)  If  it  is  impractical  for  an  LEA  to 
conduct  Title  I  projects  for  educationally 
deprived  children  from  the  project  area 
who  are  enrolled  in  private  schools 
located  in  other  LEAs,  the  LEA  may 
arrange  with  the  other  LEAs  to  provide 
Title  I  services  for  those  children. 

(Sec.  130(a).  20  U.S.C.  2740(a)) 

§  201.82  Prohibition  concerning 
noninstructional  duties. 

Limitations  on  the  use  of  personnel 
paid  with  program  funds  are  contained 
in  34  CFR  76.659-76.660.  In  addition. 

Title  I  personnel  who  provide  services  in 
private  schools  may  not  perform  the 
noninstructional  duties  permitted  under 
34  CFR  200.61. 

(Sec.  130(a).  20  U.S.C.  2740(a);  Sec.  1004  of 
ESEA,  20  U.S.C.  3384) 


§§  201.83-201.89  [Reserved] 

By<Pass  Provisions 

Note. — These  by-pass  provisions  refer  to 
“equitable  services”  which  means  the  same 
as  “comparable  benefits”  in  34  CFR  76.654. 

§  201.90  General  standard  for  by-pass 
actions. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  Secretary  by¬ 
passes  an  LEA  responsible  for  providing 
Title  I  services  to  educationally 
deprived  children  in  private  schools  if — 

(1)  The  Secretary  determines  that  the 
LEA  has  substantially  failed  to  provide 
for  the  participation  of  these  private 
school  children  on  an  equitable  basis;  or 

(2)  The  LEA  is  prohibited  by  law  from 
providing  for  this  participation. 

(b)  The  Secretary  may  decide  not  to 
implement  a  by-pass  if — 

(1)  The  number  of  private  school 
children  in  the  LEA  who  would 
participate  is  fewer  than  10;  and 

(2)  The  by-pass  would  result  in  the 
wasteful  and  extravagant  expenditure  of 
Title  I  funds, 

(Sec.  130(b).  20  U.S.C.  2740(b)) 

§  201.91  Secretary’s  procedures  for  by¬ 
pass  actions. 

Before  taking  any  final  by-pass  action 
under  §  201.95,  the  Secretary  provides 
the  LEA  and  SEA  with — 

(a)  Written  notice  of  the  Secretary’s 
intent  to  by-pass  the  LEA.  This  notice — 

(1)  Indicates  the  reasons  for  the  by¬ 
pass; 

(2)  Advises  the  LEA  and  SEA  that, 
within  45  days,  they  may — 

(i)  Submit  written  objections  to  the 
proposed  by-pass;  and 

(ii)  Request  in  writing  the  opportunity 
for  a  hearing  to  show  cause  why  the  by¬ 
pass  should  not  be  implemented;  and 

(3)  Is  sent  by  certified  mail  with  a 
return  receipt  requested:  and 

(b)  An  opportimity  to  appear  at  a 
hearing  before  the  Secretary  or  the 
Secretary’s  designee  to  show  cause  why 
the  by-pass  should  not  be  implemented. 
(Sec.  130(b)(4)(A),  20  U.S.C.  2740(b)(4)(A)) 

Note. — Sections  201.92-201.93  governing 
show  cause  hearings  for  by-pass  actions  will 
be  published  separately  as  proposed 
regulations. 

§  201.94  Judicial  review  of  by-pass 
actions. 

If  an  LEA  or  SEA  is  dissatisfied  with 
the  Secretary’s  final  action  after  a 
proceeding  under  §§  201.91-201.93,  it 
may,  within  60  days  after  receiving 
notice  of  that  action,  file  a  petition  for 
review  with  the  United  States  court  of 
appeals  for  the  circuit  in  which  the  State 
is  located. 

(Sec.  130(b)(4)(B).  20  U.S.C.  2740(b)(4)(B)) 
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§  201.95  Effect  of  a  by-pass  action. 

If,  under  the  procedures  in  §  §  201.90- 
201.94,  an  LEA  is  found  to  have 
substantially  failed  to  provide  or  is 
prohibited  from  providing  for  the 
participation  of  private  school  children 
on  an  equitable  basis,  the  Secretary — 

(a)  Waives  the  LEA’s  responsibility 
for  providing  the  Title  I  services 
required  under  §  §  201.80-201.82; 

(b)  Arranges  for  Title  I  services  that 
meet  the  requirements  in  §  §  201.80- 
201.82;  and 

(c)  Deducts  the  cost  of  these  services, 
including  the  administrative  cost  of 
arranging  for  these  services,  from  the 
Title  I  allocation  of  the  LEAs  in  which 
the  private  school  children  reside  or 
from  the  SEA,  if  the  Secretary  decides 
this  deduction  is  appropriate. 

(Sea  130(b),  20  U.S.C.  2740(b)) 

§  201.96  Withholding  funds  pending  finel 
resolution  of  a  by-pass  action. 

Pending  the  final  resolution  of  an 
investigation  or  complaint  that  could 
result  in  a  by-pass  action,  the  Secretary 
may  withhold  from  the  allocation  of  the 
affected  SEA  or  LEA  the  amount  the 
Secretary  estimates  is  necessary  to  pay 
the  cost  of  the  services  referred  to  in 
§  201.95. 

(Sec.  130(b)(3)(B),  20  U.S.C.  2740(b)(3)(B)) 

§  201.97  Continuation  of  the  by-pass  until 
the  LEA  complies. 

Any  by-pass  action  by  the  Secretary 
continues  until  the  Secretary  determines 
that  there  will  no  longer  by  any  failure 
or  inability  on  the  part  of  the  LEA  that  is 
being  by-passed  to  meet  the 
requirements  of  §§  201.80-201.82. 

(Sec.  130(b)(3)(C).  20  U.S.C.  2740(b)(3)(C)) 
§§201.98-201.99  [Reserved] 

Subpart  G— Needs  Assessment 

§201.100  Purpose  of  the  required 
assessment  of  educational  need. 

An  LEA  may  receive  Title  I  assistance 
only  if  it  conducts  an  annual  assessment 
of  educational  need,  consistent  with 
§§  201.101-201.103,  that  generates  data 
from  which  the  LEA  shall — 

(a)  Identify  educationally  deprived 
children  in  all  eligible  attendance  areas 
and  eligible  schools; 

(b)  Identify  the  general  instructional 
areas  on  which  the  project  will  focus; 

(c)  Identify  educationally  deprived 
children  in  the  greatest  need  of  special 
assistance  in  the  instructional  areas 
selected  by  the  LEA:  and 

(d)  Determine,  with  sufficient 
specificity  to  result  in  the  development 
of  highly  elective  projects,  the  special 
educational  needs  of  ^ildren  who  are 
selected  to  participate. 


(Sea  124(b).  20  U.S.C.  2734(b);  H.  Kept.  1137, 
95th  Cong.,  2d  Sess.  23  (1978)) 

§  201.101  identification  of  educationally 
deprived  children. 

Using  existing  and — to  the  extent 
possible — objective  data,  an  LEA  shall 
identify  educationally  deprived  children 
in — 

(a)  All  school  attendance  areas  that 
are  eligible  to  receive  Title  I  assistance 
under  §  201.51;  and 

(b)  All  schools  that  are  eligible  to  be 
project  schools  under  §  201.52. 

(Sec.  124(b).  20  U.S.C.  2734(b)) 

§  201.102  Identification  of  general 
Instructional  areas  and  needs. 

An  LEA  shall  identify  the  general 
instructional  areas  on  which  the  project 
will  focus,  including — 

(a)  The  grade  levels  to  be  served;  and 

(b)  The  types  of  educational  needs  to 
be  addressed. 

(Sec.  124(b),  20  U.S.C.  2734(b):  H.  Kept.  1137, 
95lh  Cong.,  2d  Sess.  23  (1978)) 

§  201.103  Selection  of  children  to 
participate  in  a  project. 

(a)  After  completing  the  procedures  in 
§§  201.101-201.102  an  LEA  shall  use 
specified  criteria  and — to  the  extent 
possible — objective  data  to  select  first 
for  participation  in  a  project — 

(1)  Those  educationally  deprived 
children  who  are  in  the  greatest  need  of 

'  assistance  in  the  instructional  areas 
identified  under  §  201.102;  or 

(2)  Those  children  who  were  in 
greatest  need  of  assistance  in  a  previous 
year  and  are  still  educationally 
deprived. 

(b)  In  selecting  children,  an  LEA  must 
also  meet  the  supplement,  not  supplant 
requirements  in  §§  201.130-201.143. 

(c)  The  LEA  may  use  Title  I  funds  to 
obtain  the  objective  data  referred  to  in 
paragraph  (a)  of  this  section,  but  it  may 
not  use  Title  I  funds  for  the  cost  of 
identifying  children  under  §  201.101. 

(Sec.  124(b).  20  U.S.C.  2734(b):  H.  Rept.  1137, 
95th  Cong.,  2d  Sess.  24  (1978)) 

§  2C1.104  Determination  of  the  special 
educational  needs  of  participating  children. 

After  selecting  children  for 
participation  in  a  Title  I  project 
according  to  the  provisions  in  §  201.103, 
an  LEA  shall  use  specified  criteria  and— 
to  the  extent  possible — objective  data 
to— 

(a)  Identify  in  detail  the  precise 
educational  needs  of  the  children 
selected  to  participate  in  the  project; 

(b)  Determine  whether  certain  special 
educational  needs  are  best  addressed 
through  noninstructional  support 
services;  eind 

(c)  Identify,  to  the  extent  possible, 
factors  that  have  contributed  to  the 


educational  deprivation  of  the  children 
selected  to  participate. 

(Sea  124(b).  20  U.S.C  2734(b)) 

§  201.105  Establishment  of  educational 
objectives  and  instructionai  strategies. 

(a)  Based  on  the  results  of  the 
procedures  in  §§  201.101-201.104,  an 
LEA  shall  develop  specific — 

(1)  Educational  objectives  for  its  Title 
I  project;  and 

(2)  Types  of  services  and  instructional 
strategies  to  achieve  those  objectives. 

(b)  An  LEA  is  not  required  to  use  any 
particular  instructional  strategy  in  its 
Title  I  project. 

(Sec.  124(b),  20  U.S.C  2734(b)) 

§§201.106-201.109  [Reserved] 

Subpart  H— Fiscal  Requirements 

Maintenance  of  Effort 

§  201.1 10  Maintenance  of  effort 
requirement 

An  LEA  must  maintain  fiscal  effort  as 
required  by  section  126(a)  (Maintenance 
of  effort)  of  Title  I  and  34  CFR  200.90, 
unless  the  LEA  receives  a  waiver  from 
the  Secretary  under  34  CFR  200.91. 

(Sea  126(a),  20  U.S.C  2738(a)) 

Excess  Costs 

§  201.1 1 1  Excess  costs  requirement 

An  LEA  shall  use  Title  I  funds  only  for 
excess  costs,  as  required  by  section 
126(b)  (Excess  costs)  of  Title  I  and  34 
CFR  200.93-200.95. 

(Sec.  128(b).  20  U.S.C  2738(b)) 
Comparability 

§  201.1 12  Basic  standards  for  determining 
comparability  of  services. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  and  in  the  exclusions 
in  §  201.118,  an  LEA  may  receive  Title  I 
funds  only  if  it  uses  State  and  local 
funds  in  scliools  serving  project  areas 
and  in  school  attendance  areas  that 
have  been  skipped  under  §  201.65  to 
provide  services  that,  taken  as  a  whole, 
are  at  least  comparable  to  services 
being  provided  in  school  attendance 
areas  in  the  LEA  that  are  not  receiving 
Title  I  assistance. 

(b)  If  the  LEA  selects  all  its  school 
attendance  areas  as  project  areas,  the 
LEA  may  receive  Title  I  funds  only  if  it 
uses  State  and  local  funds — except 
those  excluded  under  §  201.118 — to 
provide  services  that,  taken  as  a  whole, 
are  substantially  comparable  in  each 
school  serving  a  project  area. 

(Sea  126(e).  20  U.S.C  2736(e):  (Sec.  122(e),  20 
U.S.C.  2732(e))) 
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§  201.1 13  Submission  of  comparability 
reports. 

(a)  An  LEA.  except  one  described  in 
paragraph  (b)  of  this  section,  shall 
submit  to  its  SEA  on  or  before 
December  1  of  each  fiscal  year  a  report 
concerning  its  compliance  with  the 
criteria  for  determining  comparability  in 
§  201.116. 

(b)  Except  as  provided  in  paragraph 

(c)  of  this  section,  the  following  types  of 
L^s  are  not  required  to  submit  the 
report  referred  to  in  paragraph  (a)  of  this 
section; 

(1)  An  LEA  that  receives  at  least  95 
percent  of  its  educational  funds  from 
Federal  sources. 

(2)  An  LEA  that  operates  only  one 
school  serving  children  in  the  grade 
levels  at  which  Title  I  services  are 
provided. 

(3)  An  LEA  that — 

(i)  Was  not  required,  as  of  November 
1, 1978,  to  file  a  report  concerning 
comparability;  and 

(ii)  Does  not  have  any  grade  span 
groupings  or  size  groupings  under 

§  201.51  that  include  both  project  areas 
and  nonproject  areas. 

(c)  The  Secretary  may  require  an  LEA 
that  qualifies  for  an  exemption  under 
paragraph  (b)(3)  of  this  section  to  submit 
the  report  referred  to  in  paragraph  (a)  of 
this  section,  if  the  Secretary  has  reason 
to  question  whether  the  LEA  is  in 
compliance  with  the  comparability 
requirements  in  §  §  201.112-201.122. 

(d)  An  LEA  that  is  currently  relieved 
of  the  obligation  to  file  a  comparability 
report  because  it  qualifies  for  an 
exemption  under  paragraph  (b)(3)  of  this 
section  must  still — 

(1)  Comply  with  the  comparability 
requirements  in  §§  201.112-201.122;  and 

(2)  Maintain  records  that  demonstrate 
that  the  LEA  is  in  compliance  with  those 
comparability  requirements. 

(Sec.  126(e),  20  U.S.C.  2736(e)) 

§  201.1 14  Data  to  be  included  in  a 
comparability  report 

(a)  An  LEA  that  is  required  to  submit 
a  comparability  report  under  §  201.113 
shall  sumbit  a  report  that — 

(1)  Is  in  the  form  prescribed  by  the 
SEA; 

(2)  Contains  the  information  that  the 
S^  needs  to  make  the  comparability 
determinations  required  under  §  201.116; 
and 

(3)  Includes  the  data  required  under 
paragraph  (b)  and  (c)  of  this  section. 

(b) (1)  If  the  LEA  has  both  project  area 
schools  and  nonproject  area  schools,  the 
LEA’S  comparability  report  must  include 
the  data  described  in  paragraph  (c)  of 
this  section — 

(i)  For  each  school  serving  a  project 
area  or  school  attendance  area  that  has 


been  skipped  under  §  201.65,  unless  the 
school  is  exempt  imder  paragraph  (d)  of 
this  section,  and 

(ii)  On  a  combined  basis  for  all  other 
schools — that  is,  nonproject  area 
schools — serving  corresponding  grades. 

(2)  If  all  schools  in  the  LEA  serve 
project  areas,  the  LEA’s  comparability 
report  must  include  the  data  described 
in  paragraph  (c)  of  this  section — 

(i)  For  each  school  serving  a  project 
area,  unless  the  school  is  exempt  under 
paragraph  (d)  of  this  section;  and 

(ii)  On  a  combined  basis  for  those 
schools  serving  project  areas  with  the 
lowest  precentages  or  numbers  of 
children  from  low-income  families  as 
determined  under  §  201.118(b). 

(c)  Except  as  provided  in  §  201.118, 
the  LEA  shall  include  the  following  data 
for  each  school  and  combination  of 
schools  as  required  by  paragraph  (b)(1) 
or  (b)(2)  of  this  section: 

(1) (i)  The  number  of  children  actually 
enrolled  (less  than  full-time  students 
must  be  counted  on  a  full-time 
equivalency  basis);  or 

(ii)  If  State  or  local  law  specifies  that 
different  levels  of  State  or  local  support 
be  provided  to  certain  categories  of 
children,  age  groupings,  or  grade  levels 
and  if  the  SEA  approves,  the  number  of 
children  enrolled  weighted  by 
multiplying  (A)  the  actual  number  of 
children  enrolled  by  (B)  the  rate 
specified  for  each  category  of  children, 
age  grouping  or  grade  level. 

(2)  The  number  of  instructional  staff 
(determined  on  a  full-time  equivalency 
basis),  as  defined  in  §  201.4  who  are 
regularly  assigned  to  the  school  or 
schools  and  paid  with  State  and  local 
funds. 

(3) (i)  The  total  amount  of  the  annual 
salaries  of  the  instructional  staff 
(determined  on  a  full-time  equivalency 
basis)  minus  (ii)  the  amount  of  those 
salaries  based  on  length  of  service. 

(4) (i)  The  number  of  children  enrolled, 
as  reported  under  paragraph  (c)(1)  of 
this  section,  divided  by  (ii)  the  number 
of  instructional  staff,  as  reported  under 
paragraph  (c)(2)  of  this  section. 

(5) (i)  The  amount  of  the  annual 
salaries  for  instructional  staff,  as 
reported  under  paragraph  (c)(3)  of  this 
section,  divided  by  (ii)  the  number  of 
children  enrolled,  as  reported  under 
paragraph  (c)(1)  of  this  section. 

(d)  LEA  is  not  required  to  include  in 
its  comparability  report  a  school  with  an 
enrollment  of  100  or  fewer  children,  if 
the  LEA  submits  an  assurance  to  the 
SEA  that  it  will  allocate  its  staff  to  that 
school  without  regard  to  the  availability 
of  Title  I  funds. 

(Sec.  126(e).  20  U.S.C.  2736(e)) 


§  201.1 15  The  date  on  which  the  data 
Included  In  the  comparability  report  must 
be  collected. 

The  LEA  shall  collect  the  data 
required  under  §  201.114  as  of  the  date 
specified  by  the  SEA.  In  any  case,  that 
date  may  not  be  later  than  November  1 
of  each  year. 

(Sec.  126(e),  20  U.S.C.  2736(e)) 

§  201.1 16  Criteria  for  determining 
comparability  of  services. 

(a)  Criteria  that  apply  if  some  schools 
serve  project  areas  and  other  schools 
serve  school  attendance  areas  that  do 
not  receive  Title  I  assistance.  An  LEA 
meets  the  comparability  requirements  in 
§  201.112(a)  if  the  SEA  properly 
determines,  for  schools  serving 
corresponding  grade  levels  as  provided 
under  §  201.117,  that — 

(1)  The  average  number  of  children 
enrolled  per  instructional  staff  member 
for  each  school  serving  a  project  area  or 
school  attendance  area  that  has  been 
skipped  imder  §  201.65  is  not  more  than 
105  percent  of  the  average  number  of 
children  enrolled  per  instructional  staff 
member  in  schools  serving  school 
attendance  areas  in  the  LEA  that  are  not 
receiving  Title  I  assistance  and  were  not 
skipped  under  §  201.65;  and 

(2)  The  average  per  child  expenditure 
of  State  and  local  funds  for  instructional 
staff  in  each  school  serving  a  project 
area  or  school  attendance  area  that  has 
been  skipped  under  §  201.65  is  not  less 
than  95  percent  of  the  average  per  child 
expenditure  of  State  and  local  funds  for 
instructional  staff  in  schools  serving 
school  attendance  areas  in  the  LEA  that 
are  Aot  receiving  Title  I  assistance  and 
were  not  skipped  under  §  201.65. 

(b)  Criteria  that  apply  if  all  schools 
serve  project  areas.  'The  LEA  meets  the 
comparability  requirement  in 

§  201.112(b)  if,  for  corresponding  grade 
levels  as  provided  under  §  201.117,  both 
of  the  following  conditions  prevail: 

(1)  In  each  school  serving  a  project 
area,  the  average  number  of  children 
enrolled  per  instructional  staff  member 
is  not  more  than  105  percent  of  the 
average  number  of  children  enrolled  per 
instructional  staff  member  in  the  group 
of  schools  serving  those  project  areas 
with  the  lowest  percentages  or  numbers 
of  children  from  low-income  families. 
This  group  of  schools  may  not  include 
more  than  one-half  of  all  schools  serving 
project  areas. 

(2)  In  each  school  serving  a  project 
area,  the  average  per  child  expenditure 
of  State  and  local  funds  for  instructional 
staff  is  not  less  than  95  percent  of  the 
average  per  child  expenditure  of  State 
and  local  funds  for  instructional  staff  in 
the  group  of  schools  serving  those 
project  areas  with  the  lowest 
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percentages  or  numbers  of  children  from 
low-income  families.  This  group  of 
schools  may  not  include  more  Uian  one- 
half  of  all  schools  serving  project  areas. 
(Sec.  126(e).  20  U.S.C.  2738(e)) 

§201.117  Grouping  schools  by 
corresponding  grade  levels. 

(a)  For  the  purpose  of  demonstrating 
compliance  with  the  comparability 
requirements  in  §§  201.112-201.116,  an 
LEA  shall — subject  to  paragraphs  (b), 

(c),  and  (d)  of  this  section — group  all  of 
its  schools  by  corresponding  grade 
levels  in  up  to  three  groups. 

(b)  If  the  LEA  has  schools  that  serve 
eight  or  more  grades  above 
kindergarten,  the  LEA  may  consider 
those  schools  to  be  a  separate  group  in 
addition  to  the  groups  determined  under 
paragraph  (a)  of  this  section. 

(c) (1)  Except  as  provided  in 
paragraphs  (c)(2)  and  (c)(3)  of  this 
section,  if  one  school  has  an  enrollment 
for  a  particular  grade  span  that  is  at 
least  two  times  that  of  another  school, 
the  LEA  may  divide — ^providing  it  can 
justify  its  division  under  paragraph 
(c)(4)  of  this  section — the  schools  in  that 
span  into  two  groups: 

(1)  One  group  for  the  schools  with  the 
larger  enrollments. 

(ii)  One  group  for  the  schools  with  the 
smaller  enrollments. 

(2)  An  LEA  that  has  schools  with 
enrollments  of  100  or  fewer  students 
shall  exclude  those  schools  in  making  a 
determination  of  the  size  of  the  smallest 
school. 

(3)  An  LEA  may  not  use  the  procedure 
in  paragraph  (c)(1)  of  this  section  to 
divide  a  school  into  two  groups  if  that 
division  would  have  the  effect  of 
exempting  any  school  from  compliance 
with  the  comparability  requirements. 
However,  if  this  restriction  requires  an 
LEA  to  compare  a  school  with  an 
enrollment  for  a  particular  grade  span  of 
at  least  two  times  that  of  tha  school  with 
which  it  is  being  compared,  the  LEA 
may,  with  approval  of  the  SEA,  weight 
the  enrollments  in  one  or  both  schools  to 
provide  for  a  more  equitable  comparison 
as  long  as  such  weighting  is  consistent 
with  State  standards  and  practices. 

(4)  In  justifying  the  division  permitted 
in  paragraph  (c)(1)  of  this  section,  the 
LEA  or  SEA  shall  indicate  why  the 
different  sizes  of  the  schools  require 
different  expenditures  or  pupil-teacher 
ratios. 

(d)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  in  grouping  its 
schools  as  required  by  paragraph  (a)  of 
this  section,  an  LEA  shall  meet  the 
following  requirements: 

(1)  An  LEA  serving  seven  or  fewer 
grade  levels  above  kindergarten  is 
limited  to  one  group. 


(2)  An  LEA  serving  eight  or  nine  grade 
levels  above  kindergarten  is  limited  to 
two  groups. 

(3)  An  LEA  serving  any  levels  from 
grades  6  through  12,  but  only  those 
levels,  is  limited  to  two  groups  if  the 
LEA  serves  five  or  more  grade  levels, 
and  to  one  group  if  the  LEA  serves  four 
or  fewer  grade  levels. 

(4)  If  a  school  serves  grades  in  more 
than  one  group,  the  LEA  shall  include 
that  school — 

(i)  In  the  group  with  which  the  school 
has  the  most  grade  levels  in  common;  or 

(ii)  In  the  group  that  includes  the 
lower  grade  levels,  if  the  school  has  the 
same  number  of  grade  levels  in  common 
with  two  or  more  groups. 

(Sec.  126(e).  20  U.S.C.  2736(e)) 

§  201.1 18  Exclusions  from  the  excess 
costs  and  comparability  requirements. 

(a)  General  standard.  Subject  to  the 
requirements  in  tliis  paragraph  and 
advance  determinations  under 
paragraph  (e)  or  (f)  of  this  section,  an 
LEA  may  exclude,  for  the  purpose  of 
determining  compliance  with  the 
comparability  requirements  in 

§§  201.112-201.117  and  the  excess  costs 
requirements  in  34  CFR  200.93-200.95 — 

(1)  State  and  local  funds  spent  in 
carrying  out  a  special  program,  as 
defined  in  paragraph  (b)  of  this  section, 
or  a  State  phase-in  program,  as  defined 
in  paragraph  (c)  of  this  section;  and 

(2)  The  FTE  number  of  children  and 
staff  in  those  programs. 

(b)  Special  program  defined.  For 
purposes  of  this  section,  a  special 
program  is — 

(1)  A  State  compensatory  education 
program  that — 

(1)  The  Secretary  has  determined  in 
advance,  imder  paragraph  (e)  of  this 
section,  meets  the  requirements  of 
paragraph  (d)  of  this  section;  and 

(ii)  The  SEA  detem;ines  is  being 
implemented  by  the  LEA  in  accordance 
with  paragraph  (d)  of  this  section; 

(2)  A  State  compensatory  education 
program  that — 

(i)  The  Secretary  has  determined  in 
advance,  under  paragraph  (e)  of  this 
section,  does  not  satisfy  the 
requirements  of  paragraph  (d)  of  this 
section;  but 

(ii)  The  Secretary  has  determined 
permits  the  LEA  to  use  the  special  State 
funds  in  accordance  with  paragraph  (d) 
of  this  section,  provided  that — 

(A)  The  LEA  designs  a  program  that 
the  SEA  determines  in  advance,  under 
paragraph  (f)  of  this  section,  meets  the 
requirements  of  paragraph  (d)  of  this 
section;  and 

(B)  The  SEA  determines  that  the  LEA 
will  implement  the  program  in 


accordance  with  paragraph  (d)  of  this 
section; 

(3)  A  local  compensatory  education 
program  that — 

(i)  The  SEA  has  determined  in 
advance,  under  paragraph  (f)  of  this 
section,  meets  the  requirements  of 
paragraph  (d)  of  this  section;  and 

(ii)  The  SEA  determines  is  being 
implemented  in  accordance  with 
paragraph  (d)  of  this  section;  or 

(4) (i)  A  bilingual  program  for  children 
of  limited  proficiency  in  the  English 
language;  or 

(ii)  A  special  education  program  for 
han^capped  children  or  children  with 
specific  learning  disabilities. 

(c)  State  phase-in  program  defined.  (1) 
For  purposes  of  this  section,  a  State 
phase-in  program  is  a  program  that — 

(1)  The  Secretary  has  determined  in 
advance,  under  paragraph  (e)  of  this 
section,  meets  the  requirements  in 
paragraph  (c)(2]  of  this  section;  and 

(ii)  The  SEA  determines  will  be 
implemented  by  the  LEA  in  accordance 
with  paragraph  (c)(2]  of  this  section. 

(2)  A  State  education  program  that  is 
being  phased  into  full  operation  meets 
the  requirements  of  this  section  if — 

(i)  The  program  is  authorized  and 
governed  specifically  by  State  law; 

(ii)  The  purpose  of  the  program  is  to 
provide  for  the  comprehensive  and 
systematic  restructuring  of  the  total 
educational  environment  at  the  level  of 
the  individual  school; 

(iii)  The  program  is  based  on 
objectives,  including  performance 
objectives,  related  to  educational 
achievement  and  is  evaluated  in  a 
manner  consistent  with  those  objectives; 

(iv)  Parents  and  school  staff  are 
involved  in  comprehensive  planning, 
implementation,  and  evaluation  of  the 
program; 

(v)  The  program  will  benefit  all 
children  in  a  particular  school  or  grade 
span  within  a  school; 

(vi)  Schools  participating  in  a  program 
describe,  in  an  individual  school  plan, 
program  strategies  for  meeting  the 
special  education  needs  of  educationally 
deprived  children; 

(vii)  At  all  times  during  the  phase-in 
period,  at  least  50  percent  of  the  schools 
participating  in  the  program  are  the 
schools  serving  project  areas  that  have 
the  greatest  number  or  percentage  of 
educationally  deprived  children  or 
children  from  low-income  families; 

(viii)  State  funds  made  available  for 
the  phase-in  program  will  supplemenL 
not  supplant  State  and  local  funds  that 
would,  in  the  absence  of  the  phase-in 
program,  have  been  provided  for  schools 
participating  in  this  program; 

(ix)  For  purposes  of  complying  with 
the  preceding  requirements  in 
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paragraphs  (c)(2)(i)  through  (viii)  of  this 
section,  the  LEA  is  separately 
accountable  to  the  SEA  for  any  funds 
spent  for  the  program; 

(x)  The  LEAs  carrying  out  the  program 
are  complying  with  the  preceding 
requirements  in  paragraphs  (c)(2)(i) 
through  (ix)  of  this  section;  and 

(xi)  The  phase-in  period  of  the 
program  is  not  more  than  six  school 
years.  However,  if  the  phase-in  period 
for  a  program  began  before  November  1, 
1978,  the  phase-in  period  is  considered 
to  have  begun  on  November  1, 1978. 

(d)  State  and  local  compensatory 
education  program  that  is  similar  to 
Title  I.  A  State  or  local  educational 
program  meets  the  requirements  of  this 
paragraph  and  is  considered  to  be 
similar  to  the  Title  I  program  if — 

(1)  All  children  participating  in  the 
program  are  educationally  deprived: 

(2)  The  program  is  based  on 
performance  objectives  related  to 
educational  achievement  and  is 
evaluated  in  a  way  that  is  consistent 
with  those  objectives; 

(3)  The  program  provides 
supplementary  services  designed  to 
meet  the  special  educational  needs  of 
the  children  who  are  participating; 

(4)  The  LEA  keeps  and  affords  access 
to  whatever  records  are  necessary  to 
verify  compliance  with  the  preceding 
requirements  in  paragraphs  (d)(1) 
through  (3)  of  this  section; 

(5)  The  SEA  monitors  performance 
under  the  program  to  ensure  that  the 
LEA  meets  the  preceding  requirements 
in  paragraphs  (d)(1)  through  (4)  of  this 
section. 

(e)  Advance  determination  by  the 
Secretary.  (1)  If  requested  by  an  SEA, 
the  Secretary  makes  an  advance 
determination  of  whether — 

(1)  A  State  program  described  in 
paragraph  (b)(1)  or  (b)(2)  of  this  section 
meets  the  requirements  in  paragraph  (d) 
of  this  section;  or 

(ii)  A  State  phase-in  program 
described  in  paragraph  (c)(1)  of  this 
section  meets  the  requirements  in 
paragraph  (c)(2)  of  this  section. 

(2)  Before  making  an  advance 
determination,  the  Secretary  requires 
the  SEA  to  submit  copies  of  the 
applicable  provisions  of  State  law, 
together  with  all  relevant  rules,  orders, 
guidelines,  interpretations,  and  other 
information  that  the  Secretary  may  need 
in  order  to  make  the  determination. 

(3)  If  there  is  a  significant  change  in 
the  applicable  State  law  or 
implementation  of  the  State  program  for 
which  an  advance  determination  is 
being  sought  or  has  been  made,  the  SEA 
shall  promptly  submit  those  changes  to 
the  Secretary. 


(4)  The  Secretary  makes  an-  advance 
determination  in  writing  and  includes  a 
statement  of  the  reasons  for  the 
determination. 

(f)  Advance  determination  by  an  SEA. 
(1)  If  requested  by  an  LEA,  its  SEA  shall 
make  an  advance  determination  of 
whether — 

(1)  An  LEA  program  described  in 
paragraph  (b)(2)  of  this  section  meets 
the  requirements  in  paragraph  (d)  of  this 
section;  or 

(ii)  An  LEA  program  described  in 
paragraph  (b)(3)  of  this  section  meets 
the  requirements  in  paragraph  (d)  of  this 
section. 

(2)  Before  making  an  advance 
determination,  the  SEA  shall  require  the 
LEA  to  submit  copies  of  the  applicable 
provisions  of  local  law,  together  with  all 
relevant  rules,  orders,  guidelines, 
interpretations,  and  other  information 
the  SEA  may  need  in  order  to  make  the 
determination. 

If  there  is  a  significant  change  in  the 
applicable  local  law  or  implementation 
of  the  program  for  which  an  advance 
determination  is  being  sought  or  has 
been  made,  the  LEA  shall  promptly 
submit  those  changes  to  the  SEA. 

(4)  Each  advance  determination  that 
the  SEA  makes  must  be  in  writing  and 
must  include  a  statement  of  the  reasons 
for  the  determination. 

(Sec.  131,  20  U.SC.  2751) 

§  201.1 19  Required  annual  assurance. 

On  or  before  July  1  of  each  year 
covered  by  a  project  application,  an 
LEA  shall  submit  to  its  SEA  as  part  of 
the  application  an  assurance  that  the 
LEA  will  maintain  comparability  of 
State  and  local  services  in  schools 
serving  attendance  areas  that  were 
served  by  the  LEA’s  Title  I  project 
during  the  preceding  fiscal  year. 

(Sec.  126(e).  20  U.S.C.  2736(e)) 

§  201.120  Maintaining  comparability. 

(a)  At  least  once  during  the  period 
January  1  through  April  30,  an  LEA  shall 
determine  whether  it  is  maintaining  the 
comparability  required  by  §§  201.112- 
201.119. 

(b)  Except  as  provided  in  paragraph 

(c)  of  this  section,  an  LEA  shall  make 
whatever  adjustments  are  necessary  to 
maintain  the  comparability  required  by 
§§  201.112-201.119. 

(c)  With  prior  approval  of  the  SEA,  an 
LEA  experiencing  high  student  mobility 
need  not  make  the  adjustments  required 
by.  paragraph  (b)  of  this  section  unless — 

(1)  The  average  number  of  children 
enrolled  per  instructional  staff  member 
in  any  school  is  more  than  110  percent 
of  the  LEA’s  comparability  average  as 
determined  under  §  201.116  (a)(1)  or 
(b)(1):  or 


(2)  The  average  per  child  expenditure 
of  State  and  local  funds  for  instructional 
staff  in  any  school  is  less  than  90 
percent  of  the  lEA’s  comparability 
average  as  determined  under  §  201.116 

(a) (2)  or  (b)(2). 

(Sec.  126(e),  20  U.S.C.  2736(e)) 

§  201.121  Comparability  data  must  be  for 
the  same  date. 

All  data  that  an  LEA  uses  in  a  given 
comparability  report  must  reflect 
conditions  as  of  the  same  date  on  which 
the  LEA  bases  the  comparability. 

(Sec.  126(e).  20  U.S.C.  2736(e)) 

§  20 1 . 1 22  Retention  of  records 
concerning  comparability. 

An  LEA  that  is  required  to  file  a 
comparability  report  under  §  201.113 
shall — 

(a)  Keep  all  records,  worksheets,  and 
documents  from  which  it  derived  that 
data  included  in  each  comparability 
report,  determination  regarding 
maintenance  of  comparability,  and 
request  for  advance  determination  for 
the  period  specified  in  34  CFR  200.140; 

(b)  File,  index,  and  maintain  the 
records  required  under  paragraph  (a)  of 
this  section  so  that  they  may  be 
reviewed  easily  by  local.  State,  and 
Federal  officials;  and 

(c)  Make  the  records  and  documents 
referred  to  in  paragraph  (a)  of  this 
section  available  to  patents,  teachers, 
and  other  persons  in  accordance  with  34 
CFR  200.141  and  to  State  and  Federal 
auditors  in  accordance  with  34  CFR 
200.142. 

(Sec.  126(e),  20  U.S.C.  2736(e)) 

§  201.123  Actions  to  be  taken  by  an  SEA  if 
an  LEA  violates  the  comparability 
requirements. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  an  SEA  shall,  within 
30  days  of  discovering  that  any  school 
serving  a  project  area  is  in  violation  of 
the  comparability  requirements  in 
section  126(e)  of  Title  I  and  §§  201.112- 
201.117,  but  not  later  than  January  1  of 
the  fiscal  year  involved — 

(1)  Initiate  a  withholding  proceeding 
under  34  CFR  200.200  and  suspend  all 
further  Title  I  payments  to  the  LEA 
under  34  CFR  200.200(c):  or 

(2)  Enter  into  a  compliance  agreement 
with  the  LEA  under  34  CFR  200.210- 
200.214. 

(b)  The  SEA  may  not  take  any 
compliance  action  against  the  LEA 
under  paragraph  (a)  of  this  section  if — 

(1)  The  LEA  files  with  the  SEA  a 
report  as  of  December  1  of  the  fiscal 
year  involved  that  shows  that  one  or 
more  schools  are  in  violation  of  the 
comparability  requirements;  and 
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(2)  The  LEA  files  a  revised 
comparability  report  with  the  SEA 
showing  that,  as  of  a  date  no  later  than 
December  1  of  that  fiscal  year,  the 
violation  has  been  corrected. 

(c) (l]  Except  as  provided  in  paragraph 

(c)(2]  of  this  section,  if  the  LEA  does  not 
achieve  comparability  by  December  1, 
the  SEA  shall  ensure  that  none  of  the 
obligations  incurred  by  that  LEA  during 
the  period  when  the  LEA  was  not  in 
compliance  with  the  comparability 
requirements  is  charged  to  Title  I. 

(2)  If  the  LEA  enters  into  a  compliance 
agreement  wdth  the  SEA  before 
December  1  and  fully  complies  with  the 
terms  of  that  agreement — 

(i)  The  deadline  for  achieving 
comparability  may  be  extended  until  the 
date  specified  in  the  agreement;  and 

(ii)  The  LEA  is  not  liable  for  the  Title  I 
obligations  it  incurred  in  noncomparable 
schools  during  tlie  fiscal  year  involved 
and  prior  to  the  date  specified  in  the 
compliance  agreement. 

(d)  If  an  LEA  determined  to  be  in 
violation  of  the  comparability 
requirements  fails  to  submit  to  its  SEA 
by  March  1  of  the  fical  year  involved  a 
revised  comparability  report  that 
demonstrates  full  compliance  with  the 
comparability  requirements,  the  SEA 
shall,  under  procedures  in  §  201.38, 
reallocate  the  balance  of  the  LEA’s 
unobligated  Title  I  funds  to  other  LEAs 
in  the  State  that  are  in  full  compliance. 

(e)  Within  30  days  of  discovering  that 
an  LEA  has  failed  to  maintain 
comparability  as  required  by  §201.120, 
an  SEA  shall — 

(1)  Initiate  a  withholding  proceeding 
under  34  CFR  200.200  and  spend  all 
further  Title  1  payments  to  fee  LEA 
under  34  CFR  200.200(c);  or 

(2)  Enter  into  a  compliance  agreement 
with  the  LEA  under  34  CFR 
200.210-200.214. 

{Sec.  126(e).  20  U.S.C.  2736(e)) 

§  201.124  Amount  of  funds  that  an  SEA 
shall  refund  for  a  violation  of  the 
comparability  requirement 

(a)  Except  as  provided  in  paragraph 
(e)  of  this  section,  if  fee  Secretary  or  an 
SiL\  finds,  on  fee  basis  of  an  audit,  feat 
an  LEA  failed  to  comply  wife  fee 
comparability  requirements  in  section 
126(e)  of  Title  I  and  §§  201.1:2-201.123, 
the  SEA  shall  refund  to  fee  Department 
fee  total  amount  of  Title  I  funds  spent  to 
operate  a  project  in  each 
noncomparable  school  of  fee  LEA 
during  fee  period  of  noncomparability. 
These  fimds  must  include — 

(1)  All  of  fee  Title  I  expenditures 
directly  attributable  to  fee  project  in 
each  noncomparable  school — feat  is. 
direct  costs,  including  salaries,  fringe 
benefits,  materials  and  supplies, 
equipment,  and  transportation; 

(2)  The  prorated  share,  as  computed 
under  paragraph  (b)  of  this  section,  of  all 


fee  Title  I  expenditures  that  are  made 
on  a  shared  basis  wife  other  schools 
serving  project  areas; 

(3)  The  prorated  share,  as  computed 
under  paragraph  (b)  of  this  section,  of  all 
fee  LEA’s  districtwide  Title  I  costs — that 
is,  costs  not  directly  attributable  to  any 
particular  school,  including  expenditures 
for  supervision  of  instructional  and 
support  staH,  monitoring,  evaluation, 
and  training;  and 

(4)  The  prorated  share  of  all  fee 
indirect  costs  attributable  to  fee  project, 
as  computed  under  paragraph  (c)  of  this 
section. 

(b) (1)  The  SEA  shall  base  fee  amount 
of  shared  costs  under  paragraph  (a)(2)  of 
this  section  feat  is  charged  to  each 
noncomparable  school  on  fee  ratio  of  (i) 
fee  direct  costs  charged  to  Title  I  for 
feat  school — as  determined  imder 
paragraph  (a)(1)  of  this  section— to  (ii) 
fee  total  amount  of  direct  costs  for  .all 
the  schools  involved  in  fee  shared 
aspect  of  the  project. 

(2)  For  example,  if  noncomparable 
school  A  wife  direct  costs  of  $30,000  and 
noncomparable  school  B  with  direct 
costs  of  $20,000  shared  in  a  Title  I 
service  costing  $10,000,  school  A  would 
be  charged  wife  $6,000  (feat  is,  $30,000/ 
$50,000  or  60  percent  of  $10,000)  and 
school  B  would  be  charged  wife  $4,000 
(feat  is,  $20,000/$50,0IX)  or  40  percent  of 
$10,000).  School  A  would  be  charged 
with  a  total  of  $36,000  for  expenditures 
under  paragraphs  (a)(1)  and  (a)(2)  of  this 
section  ($30,000  for  direct  costs  plus 
$6,000  in  shared  costs).  School  B  would 
be  charged  with  a  total  of  $24,000  under 
those  paragraphs  ($20,000  for  direct 
costs  plus  $4,000  in  shared  costs). 

(c) (1)  For  each  noncomparable  school, 
the  SEA  shall  base  fee  sum  of  fee 
prorated  share  of  the  LEA’s  districtwide 
Title  I  costs  under  paragraph  (a)(3)  of 
this  section  and  fee  prorated  share  of 
fee  indirect  costs  under  paragraph  (a)(4) 
of  this  section  on  the  ratio  of  (i)  fee  total 
of  the  direct  and  shared  costs  imder 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section  for  each  noncomparable  school 
to  (ii)  the  total  of  the  direct  and  shared 
costs  for  all  project  locations. 

(2)  For  example,  if  noncomparable 
school  A  had  a  total  of  $36,000  in  direct 
and  shared  costs,  and  if  fee  total  of  fee 
direct  and  shared  costs  for  all  project 
locations  in  fee  LEA  was  $300,000, 
school  A  would  be  charged  wife  7.2 
percent  ($36,000/$500,000)  of  fee  LEA’s 
total  districtwide  expenditures  under 
paragraph  (a)(3)  of  this  section,  and  7.2 
percent  of  fee  total  indirect  costs  under 
paragraph  (a)(4)  of  this  section.  Thus,  if 
the  LEA  had  districtwide  Title  I  indirect 
costs  of  $50,000,  school  A  would  be 
charged  $47,200  (7.2  percent  of  $100,000) 
for  districtwide  expenditures  under 
paragraph  (a)(3)  of  this  section  and 
$3,600  (7.2  percent  of  $50,000)  for 
indirect  costs  under  paragraph  (a)(4)  of 


this  section. 

(d)  Thus,  under  fee  examples  in 
paragraphs  (b)(2)  and  (c)(2)  of  this 
section,  fee  total  amount  of  Title  I  funds 
feat  must  be  refunded  because  school  A 
did  not  meet  fee  comparability 
requirement  would  be  $46,800  ($30,000  in 
direct  costs,  $6,000  in  shared  costs, 

$7,200  in  districtvride  expenditures,  and 
$3,600  in  indirect  costs). 

(e)  The  SEA  is  not  required  to  refund 
any  amounts  feat  fee  L^  spent  to 
operate  a  project  in  any  noncomparable 
school  of  fee  LEA  during  fee  period  of 
noncomparability  if — 

(1)  The  comparability  violation  was 
revealed  in  a  comparability  report  feat 
fee  LEA  filed  wife  fee  SEA  before 
December  1  of  feat  fiscal  year  involved; 
and 

(2)  The  LEA  filed  a  revised 
comparability  report  wife  fee  SEA 
showing  feat,  as  of  a  date  no  later  than 
December  1  of  the  fiscal  year,  fee 
violation  has  been  corrected. 

(Sec.  126(e),  20  U.S.C.  2736(e):  Sec  185(b).  20 
U.S.C.  2835(b);  Sec  452  of  GEPA  20  U.S.C. 
1234a) 

§  201.125  SEA  reports  to  the  Secretary. 

On  or  before  May  1  of  each  year,  an 
SEA  shall  report  to  fee  Secretary  on — 

(a)  The  number  of  LEAs  feat — 

(1)  Are  operating  Title  I  projects  in  fee 
State; 

(2)  Submitted  comparability  reports 
under  §  201.113;  and 

(3)  Were  required  to  submit  revised 
comparability  reports; 

(b)  Any  actions  feat  fee  SEA  has 
taken  under  §  201.123(a); 

(c)  Any  reallocations  feat  the  SEA  has 
made  under  §  201.123(d);  and 

(d)  Any  refunds  feat  fee  SEA  has 
made,  or  will  make,  under  §  201.124. 

(Sec.  126(e).  20  U.S.C.  2736(e);  Sec  172, 20 
U.S.C  2822) 

§§201.126-201.129  [Reserved] 
Supplement,  Not  Supplant:  General 
§  201.130  Introduction. 

An  LEA  feat  receives  Title  I  funds 
shall  meet  the  requirements  in  each  of 
fee  following: 

(a)  Section  201.132  (Assurance  of 
equal  opportunity); 

(b)  Sections  201.133-201.135 
(Supplement,  not  supplant:  regular  State 
and  local  funds  and  State  and  local 
funds  for  State  phase-in  programs);  and 

(c)  Sections  201.136-201.143 
(Supplement,  not  supplant:  special  State 
and  local  programs). 

(Sec.  126(c),  20  U.S.C.  2736(c):  Sec.  128(d).  20 
U.S  C.  2736(d):  42  U.S.C.  2000d-2000d-4;  20 
U.S.C.  1681-1683:  29  U.S.C  749) 

§201.131  Definitions. 

(a)  “Educational  setting’’  refers  to  fee 
time  and  location  in  which  educational 
services  are  provided. 

(b)  “Handicapped  children’’  includes 
learning  disabled  and  other 
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handicapped  children  who  meet  the 
definition  in  34  CFR  104.3(j)  or  the 
definition  in  34  CFR  300.5. 

(c)  “Intensity  of  instruction”  refers  to 
the  following  two  elements  in  the 
provision  of  Title  1  instruction  to  a  child 
in  a  particular  class: 

(1)  The  amount  of  time  during  which 
the  child  receives  Title  I  instruction. 

(2)  The  pupil-teacher  ratio  used  in 
providing  that  instruction. 

(d)  “Limited  proficiency  in  the  English 
language”  refers  to  children — 

(1)  Whose  primary  or  home  language 
is  other  than  English;  and 

(2)  Who  lack  sufhcient  proficiency  in 
the  English  language  to  allow  them  the 
opportunity  to  participate  effectively  in 
school  if  the  language  of  instruction  is 
English. 

(e)  “Primary  or  home  language  other 
than  English”  means  a  language,  other 
than  English,  to  which  any  of  the 
following  applies; 

(1)  It  is  the  first  language  of  the  child. 

(2)  It  is  the  language  normally  used  by 
the  child. 

(3)  It  is  a  language  normally  used  in 
the  child's  home. 

(f)  “Regular  funds”  means  those  State 
and  local  funds  that  an  LEA  provides  for 
the  support  of  any  educational  program 
except  the  following — 

(1)  State  phase-in  programs;  or 

(2)  Special  program  defined  in 
§  201.118(b). 

(g)  “State  phase-in  program”  means  a 
program  that  satisfies  the  definition  in 

§  201.118(c). 

(h)  “Special  programs’.’ 

(1)  Are  programs  defined  in 

§  201.118(b),  including  programs  of  the 
following  types: 

(A)  State  or  local  compensatory 
education  programs. 

(B)  Bilingual  programs  for  children 
with  limited  proficiency  in  the  English 
language. 

(C)  Special  education  programs  for 
handicapped  children;  and 

(2)  For  purposes  of  §§  201.130-201.143 
(relating  to  supplementing  and  not 
supplanting  of  State  or  local  funds), 
include  programs  which  are  supported 
by— 

(A)  State  or  local  funds  specifically 
appropriated  to  support  special 
programs; 

(B)  State  or  local  funds  earmarked  by 
the  LEA  to  support  special  programs;  or 

(C)  State  or  local  funds  available  for 
the  support  of  any  educational  programs 
which  are  used  for  purposes  of 
providing  programs  of  the  types 
described  in  paragraph  (h)(1)  of  this 
section. 

(Sec.  126(c),  20  U.S.C.  2736(c):  Sec.  126(d).  20 
U.S.C.  2736(d):  Sec.  131(b),  20  U.S.C.  2751(b); 
Sec.  132.  20  U.S.C.  2752) 


§  201.132  Assurance  of  equal  opportunity. 

(a)  General  (1)  An  LEA  may  not,  on 
the  basis  of  race,  sex,  national  ongin,  or 
handicap,  exclude  a  child  from 
participation  in  services  provided  with 
Title  I  funds. 

(2)  An  LEA  shall  ensure  that  all 
children  participating  in  a  Title  I 
project — including  handicapped  children 
and  children  with  limited  proficiency  in 
the  English  language — are  provided  an 
equal  opportunity  to  benefit  from  that 
project. 

(b)  Services  for  handicapped  children. 
(1)  Except  as  provided  in  paragraph 
(b)(2)  of  this  section,  the  I^A  shall  use 
Title  I  funds,  as  necessary,  to  provide 
assistance  and  materials  needed  to 
ensure  handicapped  children  an  equal 
opportunity  to  participate  in  and  benefit 
from  Title  I  services. 

Example.  The  LEA  may  use  Title  I  funds  to 
provide  to  a  visually  impaired  participant 
large-print  books  used  in  a  Title  I  reading 
class. 

(2)  How'ever,  the  assistance  provided 
by  the  LEA  for  handicapped  children 
from  Title  I  funds  must  be  in  addition  to 
the  assistance  the  LEA  would  otherwise 
be  required  to  provide  to  accommodate 
the  participation  of  handicapped 
children  in  non-Title  I  activities. 

E.\ample.  If  the  LEA  is  required  to  provide 
a  deaf  child — ^under  the  child’s  individualized 
education  program — with  a  sign  language 
interpreter  whose  only  job  is  to  assist  that 
one  child’s  participation  in  the  school’s 
program,  the  LEA  may  not  use  Title  I  funds  to 
pay  for  the  services  of  an  interpreter  during 
the  child's  participation  in  a  remedial  class 
funded  under  Title  I. 

(c)  Services  for  children  with  limited 
proficiency  in  the  English  language.  (1) 

In  providing  Title  1  services,  the  LEA 
shall  use  Title  I  funds,  as  necessary,  to 
provide  assistance  and  materials 
needed  to  ensure  participants  with 
limited  proficiency  in  the  English 
language  an  equal  opportunity  to 
participate  in  and  benefit  from  Title  I 
services. 

Example  1.  An  LEA  designs  a  Title  I  project 
which  provides  special  tutorial  assistance  for 
educationally  deprived  first  through  fourth 
graders  through  a  resource  center.  Among  the 
participating  students  are  several  who  have 
Vietnamese  as  their  primary  or  home 
language  and  who  are  limited  in  their 
proficiency  in  the  English  language.  In  order 
to  provide  these  children  with  equal  access  to 
the  Title  I  project,  the  LEA  includes  on  the 
resource  center  staff  a  bilingual  education 
teacher  paid  for  using  Title  I  funds.  The  LEA 
also  provides  bilingual  instructional 
materials,  comparable  to  those  used  for 
English  speaking  children,- to  assist  the 
limited  English  proficiency  children  to  learn 
to  read  in  English.  These  materials  are  paid 
for  using  Title  I  funds.  The  LEA  has  acted  in 
compliance  with  paragraph  (c)  of  this  section. 


Example  2.  An  LEA  designs  a  Title  I  project 
to  provide  an  intensive  program  of  training  in 
reading  as  a  replacement  for  the  regular 
program  of  reading  instruction  provided  to 
first  and  second  graders.  Among  those 
children  selected  to  participate  in  the  Title  I 
project  are  a  number  of  children  whose 
primar}'  language  is  French  and  who  are 
limited  in  their  proficiency  in  the  English 
language.  These  children  ordinarily  receive 
reading  instruction  from  a  second  grade 
teacher  who  is  assisted  by  a  bilingual  teacher 
aide.  The  intensive  program  of  reading 
instruction  may  be  provided  to  these  children 
using  a  bilingual  teacher  and  bilingual  aide 
paid  for  using  Title  I  funds.  However,  the 
LEA  is  also  obliged  to  allocate  to  the  Title  I 
project  an  appropriate  amount  of  non-Title  I 
funds  (including  a  proportionate  share  of  the 
salary  of  both  the  teacher  and  bilingual  aide) 
or  an  appropriate  number  of  staff  as  required 
by  34  CFR  200.94. 

(42  U.S.C.  2000d-2000d-4,  20  U.S.C.  1681- 
1683:  29  U.S.C.  794) 

Supplement,  Not  Supplant:  Regular 
State  and  Local  Funds  and  State  and 
Local  Funds  for  State  Phase-In  Programs 

§  201.133  Introduction 

(a)  An  LEA  may  use  Title  I  funds  only 
to  supplement  and,  to  the  extent 
practical,  increase  the  level  of  funds  that 
would,  in  the  absence  of  Title  I  funds,  be 
made  available  from  the  following  State 
and  local  sources  for  the  education  of 
children  who  participate  in  Title  I 
projects: 

(1)  Regular  funds;  and 

(2)  Funds  for  State  phase-in  programs. 

(b)  In  no  case  may  the  lEA  use  Title  I 
funds  to  supplant  the  State  and  local 
funds  referred  to  in  paragraph  (a)  of  this 
section. 

(c)  The  LEA  supplants  State  and  local 
funds  in  violation  of  paragraph  (b)  of 
this  section  if  it  fails  to  comply  with  the 
requirements  of  either — 

(1)  Section  201.134  (Equitable 
distribution:  regular  funds  and  State 
phase-in  programs);  and 

(2)  Section  201.135  (Provisions  of 
services  required  by  law:  regular  funds 
and  State  phase-in  programs). 

(Sec.  126(c),  20  U.S.C.  2736(c)) 

§  201.134  Equitable  distribution:  Regular 
funds  and  funds  for  State  phase-in 
programs. 

(a)  An  UEA  shall  distribute  regular 
State  and  local  funds  and  State  and 
local  funds  for  State  phase-in  programs 
in  a  way  that  does  not  discriminate 
against  children  who  participate  in  Title 
I  projects. 

(b)  Presumption  of  violation.  An  IJ?A 
is  presumed  to  have  violated  the 
requirements  of  paragraph  (a)  of  this 
section  if  it  does  any  of  the  following: 

(1)  Uses  Title  I  funds,  in  violation  of 
34  CFR  200.93-200.95  (related  to  excess 
costs),  to  pay  more  than  the  excess  cost 
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of  a  Title  I  service  that  the  LEA  is 
providing  as  a  substitute  for  a  non-Title 
I  service  that  participating  children 
would  otherwise  receive. 

(2)  Systematically  assigns  a  greater 
number  of  pupils  per  teacher  in  classes 
that  include  children  who  are  receiving 
Title  I  services. 

(3)  Denies  children  who  receive  Title  I 
services  opportunities  to  receive  State 
and  locally  funded  regular  programs  or 
State  phase-in  services  on  the  same 
basis  as  other  children. 

(Sec.  126(c),  20  U.S.C.  2736(c)) 

§  20 1 . 1 35  Pro V  ision  of  services  required 
by  law:  Regular  funds  and  funds  for  State 
phase-in  programs. 

(a)  General  rule.  (1)  An  LEA  may  not 
use  Title  1  funds  to  provide  services  that 
the  LEA  is  required  to  make  available 
under — 

(i)  Federal,  State,  or  local  law; 

(ii)  A  court  order;  or 

(iii)  A  voluntary  plan  for  compliance 
approved  by  the  Office  for  Civil  Rights, 
United  States  Department  of  Education. 

(b)  Presumption  of  violation.  (1)  The 
LEA  is  presumed  to  have  violated  the 
requirements  in  paragraph  (a)  of  this 
section  if  the  LEA — 

(1)  Has  been  subject  to  a  court  order 
or  an  approved  voluntary  plan  for 
compliance  specifying  its  obligations 
under  Federal,  State,  or  local  law;  and 

(2)  Uses  Title  I  funds  to  provide 
services  that  it  is  required  to  provide, 
using  State  or  local  funds,  under  that 
court  order  or  voluntary  plan  for 
compliance. 

Example.  An  LEA  that  has  been  ordered  by 
a  court  to  provide  specific  ren^edial 
assistance  to  remedy  the  effects  of  past 
segregation  is  presumed  to  have  violated  the 
requirements  of  paragraph  (a)  of  this  section 
if  it  uses  Title  I  funds  for  that  purpose. 

(Sec.  126(c).  20  U.S.C.  2736(c)) 

Supplement,  Not  Supplant:  Special  State 
and  Local  Programs 

§  20 1 . 1 36  introduction. 

(a)  An  LEA  may  use  Title  I  funds  only 
to  supplement  and,  to  the  extent 
practical,  increase  the  level  of  funds  that 
would,  in  tire  absence  of  Title  I  funds,  be 
made  available  from  State  and  local 
sources  for  special  programs  for  the 
education  of  educationally  deprived 
children  in  the  aggregate  in  Title  1 
eligible  school  attendance  areas  and 
schools. 

(b)  In  no  case  may  an  LEA  use  Title  I 
funds  to  supplant  the  State  and  local 
funds  referred  to  in  paragraph  (a)  of  this 
section. 

(c)  An  LEA  supplants  special  State 
and  local  funds  in  violation  of  paragraph 
(b)  of  this  section  if  it  fails  to  comply 
with  the  requirements  of  either — 


(1)  Section  201.137  (Equitable 
distribution;  special  State  and  local 
programs);  or 

(2)  Section  201.139  (Provision  of 
services  required  by  law;  special  State 
and  local  programs  (general)]. 

(Sec.  126(d),  20  U.S.C.  2736(d)) 

§  201.137  Equitable  distribution:  Special 
State  and  local  programs. 

(a)  General  rule.  Except  as  provided 
in  paragraph  (c)  of  this  section,  an  LEA 
shall  distribute  State  and  local  funds  for 
special  programs  in  a  way  that  does  not 
discriminate  against  educationally 
deprived  children  in  the  aggregate  in 
Title  I  eligible  school  attendance  areas 
or  attending  Title  I  eligible  schools. . 

(b)  Demonstration  of  compliance.  In 
order  to  demonstrate  &at  it  has  met  the 
requirement  of  paragraph  (a)  of  this 
section,  the  LEA  shall — 

(1)  Provide  the  SEA  with  satisfactory 
assurances  that  it  equitably  distributes 
State  and  local  funds  for  each  special 
program  of  an  appropriate  level  so  as — 

(1)  To  meet  the  special  needs  of 
educationally  deprived  children  in  Title 
I  eligible  school  attendance  areas  and 
schools;  and 

(ii)  To  avoid  discrimination  against 
educationally  deprived  children  in  Title 
I  eligible  school  attendance  areas  and 
schools;  and 

(2)  Make  available  to  its  SFA  and  to 
others,  on  request— 

(i)  Evidence  that  it  distributes  a 
proportionate  share  of  State  and  local 
funds  available  under  each  type  of 
special  program,  as  applicable,  for  the 
education  of  educationally  deprived 
children  in  Title  I  eligible  school 
attendance  areas  and  schools; 

Note. — The  method  for  calculating 
proportionate  share  is  centained  in  §  201.138, 
or 

(ii)  Evidence  of  the  extent  to  which  it 
distributes  a  proportionate  share  of 
State  and  local  funds  referred  to  in 
paragraph  (b)(2)(i)  of  this  section  and 
evidence  that  its  failure  to  provide  a  full 
proportionate  share  results  from — 

(A)  A  disproportionate  distribution, 
within  the  LEA,  of  children  whose 
handicaps  require  particularly  high 
expenditures; 

(B)  A  disproportionate  distribution, 
witliin  the  LEA,  of  children  whose 
instruction  related  to  their  lack  of 
proficiency  in  the  English  language 
requires  particularly  high  expenditures; 
or 

(C)  Distribution  of  State  and  local 
funds  in  compliance  with  the  limited 
exemption  described  in  paragraph  (c)  of 
this  section. 

(c)(1)  Limited  exemption.  The  LEA 
may  use  additional  State  and  local 


funds  for  special  programs  and  projects 
that  are  solely  for  educationally 
deprived  children  residing  in  non-project 
areas  or  attending  non-project  schools, 
including  school  attendance  areas  and 
schools  ineligible  for  assistance  under 
Title  I,  so  long  as  the  requirements  of 
paragraph  (c)(2)  of  this  section  are  met. 

(2)  The  LEA  qualifies  for  the 
exemption  described  in  paragraph  (c)(1) 
of  this  section  if  all  of  the  following 
conditions  are  satisfied: 

(i)  The  LEA  uses  special  State  and 
local  funds  to  provide  a  special  program, 
as  defined  in  §  201.118(b)  (1)  through  (3), 
that  qualifies  under  §  201.118  or 
exclusion  from  the  comparability  and 
excess  cost  requirements  of  §§  201.111- 
201.123. 

(ii)  The  amount  of  State  and  local 

funds  provided  by  the  LEA  during  a 
particular  fiscal  year  in  eligible  school 
attendance  areas  and  schools  for 
purposes  of  the  special  program  referred 
to  in  paragraph  (c)(2}(i)  of  this  section, 
when  added  to  the  amount  of  funds 
provided  for  the  LEA’s  Title  I  project 
during  that  year,  equals  or  exceeds  the 
amount  the  UEA  is  eligible  to  receive  for 
that  fiscal  year  under  section  111(a)(2) 
of  Title  I  (referring  to  how  the  amount  of 
a  grant  is  determined),  without  regard  to 
adjustments  under  section  193  of  Title  I 
(Adjustments  where  necessitated  by 
appropriations).  ‘ 

(3)  The  amount  of  limited  exemption 
provided  in  paragraph  (c)(l]  of  this 
section  is  calculated  as  follows: 

(i)  Step  1.  The  LEA  adds  the  following: 

(A)  Title  1  funds  provided  to  project 
areas  in  the  LEA:  and 

(B)  State  and  local  funds  provided  to 
project  areas  in  the  LEA  for  the  special 
program  referred  to  in  paragraph  (c)(2)(i) 
of  this  section. 

(ii)  Step  2.  The  LEA  determines  the 
number  of  children,  in  project  areas, 
who  participate  in  either — 

(A)  Title  I  projects:  or 

(B)  The  special  program  referred  to  in 
paragraph  (c)(2)(i)  of  this  section. 

(iii)  Step  3.  The  LEA  divides  the  sum 
of  the  amounts  in  Step  1  by  the  number 
of  children  in  Step  2. 

(iv)  Step  4.  The  LEA  determines  the 
number  of  children  in  non  project  areas 
who  are  eligible  to  participate  in  the 
special  program  referred  to  in  paragraph 
(c)(2)(i)  of  this  section. 

(v)  Step  5.  The  LEA  multiplies  the 
amount  in  Step  3  by  the  number  in  Step 
4.  This  is  the  amount  of  the  limited 
exemption. 

(Sec.  126(c),  20  U.S.C.  2736(c);  Sec.  126(d),  20 
U.S.C.  2736(d):  Sec.  131(b).  20  U.S.C.  2751(b); 
Sec.  132.  20  U.S.C.  2752) 
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§201.138  Procedures  for  determining 
proportionate  share. 

(a)  In  order  to  calculate  proportionate 
share  for  purposes  of  §  201.137(b)(2)(i) 
(related  to  equitable  distribution),  and 
LEA  takes  the  following  steps: 

(1)  Step  1.  The  LEA  uses  objective 
criteria,  described  in  §  201.143(b](2)(iii) 
to  identify  the  total  number  of  children 
in  all  of  its  school  attendance  areas  who 
are  eligible  for  each  of  the  following 
types  of  special  programs,  if  applicable; 

(1)  State  compensatory  education 
programs. 

(ii)  Local  compensatory  education 
programs. 

(iii)  Bilingual  programs  for  children 
with  limited  proficiency  in  the  English 
language. 

(iv)  Special  education  programs  for 
handicapped  children. 

(2)  Step  2.  The  LEA  then  identifies,  in 
all  of  its  title  I  eligible  school  attendance 
areas  and  schools,  the  total  number  of 
children  who  are  eligible  for  each  type 
of  special  program  referred  to  in  Step  1. 

(3)  Step  3.  For  each  type  of  special 
program,  the  LEA  divides  the  number  of 
children  identified  in  Step  2  by  the 
number  of  children  identified  in  Step  1. 

I  he  result  may  be  expressed  as  either  a 
fraction  or  a  percentage. 

(4)  Step  4.  For  each  type  of  special 
program,  the  LEA  lists  the  amount  of 
funds  thart  it  proposes  to  distribute 
during  the  current  fiscal  year  in  all  its 
school  attendance  areas. 

(5)  Step  5.  For  each  type  of  special 
program,  the  LEA  multiplies — 

(i)  The  fraction  or  percentage 
calculated  in  Step  3;  by 

(ii)  The  amoimt  of  funds  for  that 
program  listed  in  Step  4. 

(iii)  The  result  of  this  multiplication 
for  each  type  of  special  program  is  the 
amount  of  funds  that  the  LEA  is 
obligated  to  provide,  under  that  type  of 
program,  in  Title  I  eligible  school 
attendance  areas  and  schools.  This  is 
the  proportionate  share. 

(b)  The  LEA  will  be  presumed  to  have 
provided  a  proportionate  share  of 
special  funds  for  each  type  of  special 
program  so  long  as  it  expends,  in  Title  I 
eligible  school  attendance  areas;  no  less 
than  an  amount  equal  to  98  percent  of 
the  amount  calculated  in  Step  5  for  that 
special  program. 

Example  1.  There  are  200  children  in  an 
LEA  who  fail  to  achieve  a  passing  score  on  a 
State  minimum  competency  test.  Of  these 
children,  150  (75  percent)  are  in  Title  1  eligible 
school  attendance  areas.  $40,000  in  State 
funds  are  available  to  the  LEA  to  provide 
compensatory  education  to  children  who  fail 
to  pass  the  State  minimum  competency  test 
The  LEA  must  expend  a  proportionate 
share — at  least  $30,000  (that  is,  75  percent  of 
$40,000) — for  the  benefit  of  eligible  children 
in  title  I  eligible  school  attendance  areas. 


Example  2.  There  are  1,000  handicapped 
children  in  an  LEA.  Of  these  children,  600  (60 
percent)  are  in  title  I  eligible  school 
attendance  areas  and  schools.  The  LEA 
expends  $500,000  in  State  and  local  funds  on 
special  education  programs  for  handicapped 
children.  The  LEA  must  spend  a 
proportionate  share — at  least  $300,000  (that 
is,  60  percent  of  $500,000) — for  the  benefit  of 
handicapped  children  in  title  I  eligible  school 
attendance  areas  and  schools,  unless  the  LEA 
can  demonstrate  that  its  failure  to  do  so 
results  from  a  disproportionate  distribution, 
w'ithin  the  LEA,  of  children  whose  handicaps 
require  particularly  high  expenditures. 

Example  3.  There  are  600  children  with 
limited  proficiency  in  the  English  language  in 
an  LEA.  Of  these  children,  450  (75  percent) 
are  in  title  I  eligible  school  attendance  areas 
and  schools  and  have  Spanish  as  their 
primary  or  home  language.  Of  the  200 
children  who  are  not  in  Title  I  eligible  school 
attendance  areas  or  schools,  150  have 
Vietnamese  as  their  primary  or  home 
language,  and  50,  who  have  just  arrived  in  the 
United  States,  have  Korean  as  their  primary 
language.  State  and  local  funds  for  bilingual 
programs  total  $160,000.  The  LEA  must  spend 
a  proportionate  share — at  least  $120,000  (that 
is,  75  percent  of  $160,000) — for  the  benefit  of 
children  with  limited  proficiency  in  the 
English  language  in  Title  I  eligible  school 
attendance  areas  and  schools,  unless  the  LEA 
can  demonstrate  that  the  costs  of  providing 
services  to  the  Vietnamese  and  Korean 
children,  for  example,  are  disproportionately 
high. 

(Sec.  126(c),  20  U.S.C.  2736(c):  Sec.  126(d),  20 
U.S.C.  2736(d):  Sec.  131(b),  20  U.S.C.  2751(b): 
Sec.  132,  20  U.S.C.  2752) 

§  201.139  Provision  of  services  required 
by  iaw:  Speciai  State  and  iocai  funds 
(General).  • 

(a)  An  LEA  may  not  use  Title  I  funds 
to  provide  special  services — 

(1)  That  the  LEA  is  otherwise  required 
to  make  available  under  Federal,  State, 
or  local  law;  and 

(2)  For  which  the  LEA  is  required  to 
pay  using  State  or  local  funds. 

(b)  The  LEA  shall  comply  with  the 
requirements  of  §  §  201.140-201.142,  as 
applicable. 

(Sec.  126(c),  20  U.S.C.  2736(c):  Sec.  126(d),  20 
U.S.C.  2736(d):  Sec.  131(b),  20  U.S.C.  2751(b): 
Sec.  132,  20  U.S.C.  2752) 

§  201.140  Provision  of  services  required 
by  law:  Speciai  State  and  local  programs 
(Handicapped  children). 

(a)  General  rule.  An  LEA  may  not  use 
Title  I  funds  to  provide  services  that  the 
LEA  is  required  to  make  available 
under — 

(1)  Part  B  of  the  Education  of  the 
Handicapped  Act,  as  amended  by  Pub. 
L.  94-142  (20  U.S.C.  1401  et  seq.)\ 

(2)  Section  504  of  the  Rehabilitation 
Act  of  1973  (Pub.  L.  93-112,  29  U.S.C. 
706),  as  amended; 

(3)  The  regulations  governing  the 
administration  of  either  of  those 
statutes;  or 
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(4)  A  court  order. 

(b)  Models  for  compliance.  The  SEA 
determines  that  the  LEA  does  not 
violate  the  requirements  in  paragraph 
(a)  of  this  section  if  the  LEA  satisfies  the 
requirements  described  in  paragraphs 
(ch  (d),  and  (e)  of  this  section,  as 
applicable. 

(c)  Common  services  and  setting.  (1) 
The  LEA  provides  Title  I  services  with 
all  of  the  following  characteristics: 

(i)  The  LEA  designs  its  Title  I  project 
to  address  special  needs  resulting  from 
educational  deprivation,  not  needs 
relating  to  a  child's  handicapping 
condition. 

(ii)  The  LEA  sets  overall  project 
objectives  that  do  not  distinguish 
between  handicapped  and  non¬ 
handicapped  participants. 

(iii)  The  LEA— 

(A)  Through  the  use  of  uniform 
criteria,  selects  children  for 
participation  on  the  basis  of  educational 
deprivation,  not  on  the  basis  of 
handicap;  and 

(B)  Selects  as  participating 
handicapped  children  only  those  who 
can  reasonably  be  expected  to  make 
substantial  progress  toward 
accomplishing  project  objectives 
without  the  LEA’s  substantially 
modifying  the  educational  level  of  the 
subject  matter  or  the  intensity  of 
instruction. 

(iv)  The  LEA  provides  Title  I  services 
in  a  common  educational  setting  that 
includes  significant  numbers  of  non¬ 
handicapped  children,  as  well  as 
handicapped  children,  if  any. 

(v)  The  LEA  provides  Title  I  services 
at  intensities  taking  into  account  the 
needs  and  abilities  of  individual 
participants  but  without  distinguishing 
generally  between  handicapped  and 
non-handicapped  participants  with 
respect  to  the  intensity  of  instruction 
provided. 

(2)  Upon  request,  the  LEA  makes 
available — 

(i) , Information  demonstrating  that  the 
Title  I  project  is  designed  to  address 
special  needs  resulting  from  educational 
deprivation,  not  needs  relating  to  a 
child’s  handicapping  condition; 

(ii)  Information  demonstrating  that 
overall  project  objectives  do  not 
distinguish  between  handicapped  and 
non-handicapped  participants; 

(iii)  Where  the  proportion  of 
handicapped  children  participating  in 
the  LEA’s  Title  I  project  is  more  than  15 
percent  greater  than  the  proportion  of 
handicapped  children  in  the  LEA’s  Title 
I  eligible  school  attendance  areas, 
information  demonstrating  that  the 
LEA’s  method  of  selection  has  not 
resulted  in  the  selection  of  children  for 
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participation  on  the  basis  of  handicap: 
and 

(ivj  Information  explaining  its  basis 
for  concluding  that  handicapped 
children  participating  in  its  Title  I 
project  can  reasonably  be  expected  to 
make  substantial  progress  toward 
accomplishing  project  objectives 
without  the  LEA’s  substantially 
modifying  the  educational  level  of  the 
subject  matter  or  the  intensity  of 
instruction. 

Example.  An  LEA  plans  a  Title  1  project  to 
increase  children’s  reading  proficiency  by 
two  grade  levels.  The  LI  'A  plans  to 
accomplish  this  goal  thr  ough  intensified 
instruction  in  the  form  of  tutorial  assistance 
given  several  times  a  week  in  hour-lung 
sessions  using  additional  personnel. 

Children’s  eligibility  for  inclusion  in  the 
project  is  based  on  their  classroom 
performance  and  reading  achievement  test 
scores. 

Of  the  100  children  selected  for 
participation  in  the  project  using  these 
criteria,  10  (10  percent,  a  proportion 
approximately  comparable  to  the  percentage 
of  handicapped  children  in  the  LEA’s  Title  I 
eligible  school  attendance  areas]  are 
handicapped  children  with  learning 
disabilities  who  receive  special  education  in 
a  resource  room  for  portions  of  the  school 
day.  The  LEA  does  not  select  for 
participation  any  child  who  would  require 
substantial  modification  in  the  educational 
level  of  the  subject  matter  or  the  intensity  of 
instruction  in  order  to  make  substantial 
progress  toward  accomplishing  project 
objectives. 

None  of  the  small  groups  in  which 
instruction  is  provided  consists  solely  of 
learning  disabled  children,  since  it  is  possible 
to  group  these  children  (by  age  and 
instructional  needs)  with  non-handicapped 
participants.  Although  individual 
handicapped  and  non-handicapped  children 
receive  additional  time  and  attention  to  assist 
them  to  meet  project  objectives,  handicapped 
children  do  not  generally  receive  more 
intensified  instruction  than  non-handicapped 
children  as  part  of  their  tutorial  sessions. 

In  this  case,  the  LEA  has  designed  its 
project  to  address  special  needs  resulting 
from  educational  deprivation,  not  a 
handicapping  condition,  and  has  established 
project  objectives  that  do  not  distinguish 
between  handicapped  and  non-handicapped 
children.  It  has  selected  children  using 
uniform  criteria,  and  has  not  selected  on  the 
basis  of  handicap.  The  Title  I  services  are 
provided  in  a  common  educational  setting, 
which  includes  non-handicapped  as  well  as 
handicapped  children,  using  intensities  of 
instruction  that  vary  fi-om  child  to  child,  but 
that  are  not  substantially  different  for 
handicapped  and  non-handicapped  children. 

The  SEA  in  this  case  determines  that  the 
LEA  has  complied  with  the  requirements  of 
paragraph  (a)  of  this  section. 

(d)  Common  services  and  separate 
setting.  (1)  The  LEA  provides  Title  I 
services  with  all  of  the  following 
characteristics: 


(1)  The  services  have  those 
characteristics  described  in  paragraphs 
(c](l]  (i)  through  (iii)  of  this  section. 

(ii)  The  services  are  provided  to 
handicapped  participants  in  a  separate 
educational  setting  that  does  not  include 
non-handicapped  children  so  long  as  the 
requirements  of  paragraph  (d)(3)  of  this 
section  are  met. 

(iii)  The  LEA— 

(A)  Provides  instruction  in  the 
separate  setting  at  an  intensity 
comparable  to  that  provided  to  other 
participants  in  a  common  educational 
setting  which  includes  significant 
numbers  of  non-handicapped  children, 
as  well  as  handicapped  children,  if  any; 
or 

(6)  Demonstrates  that  its  use  of  a 
different  intensity  of  instruction  is 
attributable  to  the  limited  number  of 
participants  for  whom  service  in  a 
separate  educational  setting  is  justified 
in  accordance  with  paragraph  (d)(3)  of 
this  section. 

(2)  Upon  request,  the  LEA  makes 
available — 

(i)  Information  demonstrating  that  the 
Title  I  project  is  designed  to  address 
special  needs  resulting  from  educational 
deprivation,  not  needs  relating  to  a 
child’s  handicapping  condition; 

(ii)  Information  demonstrating  that 
overall  project  objectives  do  not 
distinguish  between  handicapped  and 
non-handicapped  participants,  including 
information  demonstrating  that 
comparable  Title  I  services  or 
comparable  per  pupil  expenditures  for 
Title  I  services  are  afforded  children 
who  receive  Title  I  services  in  a 
common  educational  setting  which 
includes  significant  numbers  of  non¬ 
handicapped  children,  as  well  as 
handicapped  children,  if  any; 

(iii)  Where  the  proportion  of 
handicapped  children  participating  in 
the  LEA’s  Title  I  project  is  more  than  15 
percent  greater  than  the  proportion  of 
handicapped  children  in  LEA’s  Title 
eligible  school  attendance  areas, 
information  demonstrating  that  the 
LEA’s  method  of  selection  has  not 
resulted  in  selection  of  children  for 
participation  on  the  basis  of  handicap; 

(iv)  Information  explaining  its  basis 
for  concluding  that  handicapped 
children  participating  in  its  Title  I 
project  can  reasonably  be  expected  to 
make  substantial  progress  toward 
accomplishing  project  objectives 
without  the  LEA’s  substantially 
modifying  the  educational  level  of  the 
subject  matter  or  the  intensity  of 
instruction;  and 

(v)  Information  demonstrating  that 
LEA— 

(A)  Provides  instruction  in  the 
separate  setting  at  an  intensity 


comparable  to  that  provided  to  other 
participants;  or 

(B)  Uses  a  different  intensity  of 
instruction  attributable  to  the  limited 
number  of  participants  for  whom  service 
in  a  separate  educational  setting  is 
justified  in  accordance  with  paragraph 
(d)(3)  of  this  section. 

(3)  In  its  project  application,  the  LEA 
justifies  use  of  a  separate  educational 
setting  by  demonstrating  that — 

(i)  Use  of  a  separate  educational 
setting  is  required  because 
irreconcilable  scheduling  requirements 
preclude  provision  of  Title  I  services — 

(A)  At  the  same  time;  or 

(B)  In  the  same  location  as  Title  I 
services  are  provided  to  other  Title  I 
participants; 

(ii) (A)  Participating  handicapped 
children  can  reasonably  be  expected  to 
make  substantial  progress  toward 
accomplishing  project  objectives 
without  substantial  modification  of  the 
educational  level  of  the  subject  matter 
or  the  intensity  of  instruction,  but  that 

(B)  The  nature  of  the  children’s 
handicapping  condition  precludes 
participation  in  a  Title  I  program 
including  non-handicapped  children:  or 

(iii)  Use  of  a  separate  setting  is — 

(A)  Necessary  to  meet  project 
objectives  effectively;  and 

(B)  Approved  in  advance  by  the 
Department. 

Example.  An  LEA  designs  a  Title  1  project 
to  teach  remedial  math  skills  to  children  in 
grades  4  through  6  in  order  to  increase  their 
performance  by  two  grade  levels.  As  a 
criterion  for  selection,  the  LEA  uses 
children’s  performance  on  a  math 
achievement  test.  Of  the  100  children  selected 
to  participate — in  this  case,  those  who  scored 
between  the  5th  and  the  16th  percentile  on  a 
math  achievement  test — 10  are  emotionally 
disturbed. 

In  its  project  application,  the  LEA 
demonstrates  that,  based  on  assessments 
prepared  in  connection  with  development  of 
the  handicapped  children’s  individualized 
educational  programs,  including  a  review  of 
their  past  performance,  these  children  can 
reasonably  be  expected  to  make  substantial 
progress  toward  accomplishing  project 
objectives  without  substantially  modifying 
the  educational  level  of  the  subject  matter  or 
the  intensity  of  instruction.  The  LEA  also 
demonstrates  that,  in  order  to  effectively 
meet  project  goals,  the  emotionally  disturbed 
children,  whose  condition  precludes 
instruction  in  a  classroom  with  non¬ 
handicapped  children  at  the  usual  15-to-l 
ratio,  must  receive  instruction  in  a  different 
location  or  at  a  different  time. 

The  LEA  has  provided  an  adequate 
justification  for  serving  the  emotionally 
disturbed  children  in  a  separate  educational 
setting  and  has  demonstrated  compliance 
with  the  requirements  of  paragraph  (e)(3)(ii) 
of  this  section. 

(e)  Intensified  services  and  common 
setting.  (1)  The  LEA  provides  services 
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with  all  of  the  following 
characteristics — 

(1)  The  services  have  those 
characteristics  described  in  paragraphs 
{c){l)(i)  through  (c)(l)(iv)  of  this  section; 

(iij  The  services  are  provided  using 
different  intensities  of  instruction  for 
handicapped  and  non-handicapped 
participants  so  long  as  the  requirements 
of  paragraph  (e)(3)  of  this  section  are 
met. 

(2)  Upon  request,  the  LEA  makes 
available — 

(i)  Information  demonstrating  that  the 
Title  I  project  is  designed  to  address 
special  needs  resulting  from  educational 
deprivation,  not  needs  relating  to  a 
child's  handicapping  condition: 

(ii)  Information  demonstrating  that 
overall  project  objectives  do  not 
distinguish  between  handicapped  and 
non-handicapped  participants; 

(iii)  Where  the  proportion  of 
handicapped  children  participating  in 
the  lea’s  Title  I  project  is  more  than  15 
percent  greater  than  the  proportion  of 
handicapped  children  in  the  LEA’s  Title 
I  eligible  school  attendance  areas, 
information  demonstrating  that  the 
LEA’s  method  of  selection  hasmot 
resulted  in  selection  of  children  for 
participation  on  the  basis  of  handicap; 

(iv)  Information  explaining  its  basis 
for  concluding  that  handicapped 
children  participating  in  its  Title  I 
project  can  reasonably  be  expected  to 
make  substantial  progress  toward 
accomplishing  project  objectives 
without  the  LEA’s  substantially 
modifying  the  educational  level  of  the 
subject  matter  or  the  intensity  of 
instruction. 

(3)  In  its  project  application,  the  LEA 
justifies  use  of  different  intensities  of 
instruction  by  demonstrating  that — 

(i) (A)  It  has  a  substantial  basis  for 
concluding  that  the  handicapped 
children  participating  in  the  'Title  I 
project  can  reasonably  be  expected  to 
make  substantial  progress  toward 
accomplishing  project  objectives 
without  the  LEA’s  substantially 
modifying  the  educational  level  of  the 
subject  matter  or  the  intensity  of 
instruction;  and 

(B)  'The  services  are  provided  as  part 
of  a  replacement  project  involving 
handicapped  children  which  satisfies 
the  requirements  of  34  CFR  200.94(f);  or 

(ii)  Use  of  a  separate  setting  is — 

(A)  Necessary  to  meet  project 
objectives  effectively;  and 

(B)  Approved  in  advance  by  the 
Department. 

Example.  The  LEA  proposes  to  establish  a 
replacement  project  in  basic  skills  for  third 
and  fourth  graders.  The  project  is  to  run  for 
two  hours  per  day.  The  LEA  proposes  to 
include  in  its  project  5  mildly  mentally 


retarded  children  who  ordinarily  participate 
in  regular  classroom  activities  for  2  hours  per 
day,  but  who  would  otherwise  receive 
instruction  in  basic  skills  from  a  special 
education  teacher  during  the  other  four  hours 
of  the  day.  The  Title  I  project  will  replace  two 
of  the  four  hours  of  instruction  by  the  special 
education  teacher  for  these  children. 

The  LEA  provides  information 
dem.onstrating  that  the  five  mildly  mentally 
retarded  children  can  reasonably  be 
expected  to  make  substantial  progress 
toward  meeting  project  objectives  without 
the  LEA'S  substantially  modifying  the 
educational  level  of  the  subject  matter  or  the 
intensity  of  instruction. 

A  full-time  teaching  load  for  a  teacher  of 
special  education  is  15  students  for  6  hours 
per  day.  Instruction  of  five  students  for  2 
hours  per  day  equals  1/9  FTE  (5  students 
divided  by  15  students  per  FTE  times  2  hours 
divided  by  6  hours  per  day  teaching  load). 

The  LEA  agrees  to  allocate  1/9  times  the 
average  salary  for  special  education  teachers 
in  the  district  to  be  paid  from  non-Title  I 
funds,  to  provide  a  part-time  teacher  aide 
who  works  exclusively  with  the  handicapped 
children  by  giving  them  tutorial  assistance 
two  days  a  week  during  one  of  the  two  hours 
in  which  they  participate  in  the  Title  I  project. 

The  SEA  approves  the  LEA’s  proposal  as 
satisfying  the  requirements  of  paragraph 
(e)(3)  of  this  section. 

(Sec.  126(a).  20  U.S.C.  2736(c);  Sec.  126(d).  20 
U.S.C.  2736(d):  Sec.  131(b).  20  U.S.C.  2751(b): 
Sec.  132,  20  U.S.C.  2752:  20  U.S.C.  1401;  29 
U.S.C.  706) 

§  20 1 . 1 4 1  Provision  of  services  required 
by  iaw:  Speciai  state  and  local  programs 
(children  whose  primary  or  home  language 
Is  other  than  English) 

(a)  General  rule.  (1)  An  LEA  may  not 
use  Title  I  funds  to  provide  services  that 
the  LEA  is  required  to  make  available 
under — 

(1)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000d-2000d-4). 

(ii)  The  regulations  governing  the 
administration  of  that  statute;  or 

(iii)  A  court  order. 

(2) (i)  The  provisions  of  this  section 
shall  apply  to  LEAs  whose  primary 
language  of  instruction  is  not  English. 

(ii)  In  the  case  of  LEAs  of  this  type, 
the  language  the  LEA  ordinarily  uses  to 
provide  instruction  shall  be  deemed 
substituted  for  “English”  wherever  this 
word  is  used  in  this  section. 

(b)  Models  for  compliance.  The  SEA 
determines  that  the  LEA  does  not 
violate  the  requirements  of  paragraph 
(a)  of  this  section  if  the  LEA  satisfies  the 
requirements  described  in  paragraphs 

(c),  (d),  (e),  and  (f)  of  this  section,  as 
applicable. 

(c)  Court  order,  voluntary  plan  for 
compliance,  or  compliance  review.  (1) 
The  LEA  satisfies  the  requirements  of 
paragraph  (a)  if  it  has  the  characteristics 
described  in  paragraph  (c)(2)  or  (c)(3)  of 
this  section. 

(2)  The  LEA— 


(i)  Has  been  subject  to  a  court  order, 
or  has  entered  into  a  voluntary  plan  for 
compliance  specifying  its  obligations 
under  Title  VI  of  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000d-2000d-4):  and 

(ii)  Uses  Title  I  funds  to  provide  only 
services  other  than  those  it  is  required 
to  provide  under  this  court  order  or 
voluntary  plan  for  compliance. 

(3)  The  LEA— 

(i)  Has,  within  the  previous  five  years, 
been  the  subject  of  a  review  for 
compliance  and  has  been  found  in 
compliance  with  Title  VI  of  the  Civil 
Rights  Act  of  1964  (42  U.S.C.  2000d- 
2000d-4):  and 

(ii)  Includes  in  its  project  application 
information  demonstrating  that  it 
continues  to  use  non-Title  I  funds  to 
provide  services  provided  at  the  time  of 
the  compliance  review. 

(d)  Common  services  and  setting.  (1) 
The  LEA  provides  Title  I  services  with 
all  of  the  following  characteristics: 

(1)  The  LEA  designs  its  Title  I  project 
to  address  special  needs  resulting  from  . 
educational  deprivation,  not  needs 
relating  solely  to  a  child’s  having  a 
particular  primary  or  home  language. 

(ii)  The  LEA  sets  overall  project 
objectives  that  do  not  distinguish 
between  participants  whose  primary  or 
home  language  is  other  than  English  and 
participants  whose  primary  or  home 
language  is  English. 

(iii)  Through  the  use  of  uniform 
criteria,  the  LEA  selects  children  for 
participation  on  the  basis  of  educational 
deprivation,  not  on  the  basis  of  their 
primary  or  home  language. 

(iv)  'The  LEA  provides  Title  I  services 
in  a  common  educational  setting  that 
includes  significant  numbers  of  children 
whose  primary  or  home  language  is 
English,  as  well  as  children,  if  any, 
whose  primary  oi^home  language  is 
other  than  English. 

(v)  The  LEA  provides  Title  I  services 
taking  into  account  the  needs  and 
abilities  of  individual  participants  but 
without  distinguishing  generally 
between  children  whose  primary  or 
home  language  is  other  than  English  and 
children  whose  primary  or  home 
language  is  English,  with  respect  to  the 
intensity  of  instruction  provided. 

(2)  Upon  request,  the  LEA  makes 
available — 

(i)  Information  demonstrating  that  the 
Title  I  project  is  designed  to  address 
special  needs  resulting  from  educational 
deprivation,  not  needs  relating  solely  to 
a  child’s  having  a  particular  primary  or 
home  language: 

(ii)  Information  demonstrating  that 
overall  project  objectives  do  not 
distinguish  between  participants  whose 
primary  or  home  language  is  other  than 
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English  and  participants  whose  primary 
or  home  language  is  English; 

(iii)  Where  the  proportion  of  children 
whose  primary  or  home  language  is 
other  than  English  is  more  than  15 
percent  greater  than  the  proportion  of 
such  children  in  the  LEA’s  Title  I  eligible 
school  attendance  areas,  information 
demonstrating  that  the  LEA’s  method  of 
selection  has  not  resulted  in  selection  of 
children  for  participation  on  the  basis  of 
their  primary  or  home  language;  and 

(iv)  Information  demonstrating  that 
the  LEA  satisfies  its  obligations  to 
provide  Title  I  participants  whose 
primary  or  home  language  is  other  than 
English  with  special  instruction  as 
required  imder  Title  VI  of  the  Civil 
Rights  Act  of  1964,  applicable 
regulations,  or  court  order  by — 

(A)  Using  non-Title  I  funds  to  provide 
special  instruction  comparable  to  that 
provided  to  non-participating  children; 
or 

(B)  Otherwise  uses  non-Title  I  funds 
to  satisfy  its  obligations  to  provide 
participants  whose  primary  or  home 
language  is  other  than  English  with 
special  instruction. 

Example.  An  LEA  designs  a  project  to 
increase  by  two  grade  levels  the  reading 
proficiency  of  children  in  grades  3  and  4  who 
score  below  the  25th  percentile  on  reading 
achievement  tests.  It  selects  200  participants, 
120  of  whom  have  Spanish  as  their  primary  or 
home  language  and  who  have  varying 
degrees  of  proficiency  in  English,  and  80  of 
whom  have  English  as  their  primary  or  home 
language.  The  LEA  provides  instruction  in  a 
common  educational  setting  as  part  of  a 
program  which  includes  children  of  both 
language  backgrounds  by  using  a  bilingual 
aide  to  provide  an  in-class  program  of  special 
assistance.  All  cf  the  children  receive 
individualized  attention,  as  needed,  to  assist 
them  to  benefit  from  the  instruction. 

The  LEA  provides,  upon  request, 
information  demonstrating  that  the 
proportion  within  the  participant  group  of 
children  with  a  Spanish-language  backgroimd 
is  approximately  comparable  to  the 
proportion  of  similar  children  in  the  LEA’s 
Title  I  eligible  school  attendance  areas.  It 
also  provides  information  that  all  children 
who  require  special  instruction  under  Title 
VI,  regulations,  or  court  order  receive  such 
instruction  during  part  of  the  regular  school 
day  that  is  unaffected  by  the  Title  I  program. 

Since  the  LEA  has  designed  its  project,  set 
common  objectives,  selected  participants  and 
provided  instruction  at  a  comparable 
intensity  in  a  common  educational  setting 
including  children  with  Spanish  and  English 
language  backgrounds,  the  SEA  determines 
that  the  LEA  has  complied  with  the 
requirements  of  paragraph  (a)  of  this  section. 

(e)  Common  services  and  separate 
setting.  (1)  The  LEA  provides  services 
with  all  of  the  following  characteristics: 

(i)  The  services  have  those 
characteristics  described  in  paragraphs 
(d)(l]  (i)  through  (iii)  of  this  section. 


(ii)  The  services  are  provided  to 
participants  whose  primary  or-home 
language  is  other  than  English  in  a 
separate  educational  setting  that  does 
not  include  participants  whose  primary 
or  home  language  is  English  so  long  as 
the  requirements  of  paragraph  (e](3]  of 
this  section  are  met. 

(ui)  The  LEA— 

(A)  Provides  instruction  in  the 
separate  setting  at  an  intensity 
comparable  to  that  provided  to  other 
participants  in  a  common  educational 
setting  which  includes  significant 
numbers  of  children  whose  primary  or 
home  language  is  English,  as  well  as 
children,  if  any,  whose  primary  or  home 
language  is  other  than  English;  or 

(BJ  Demonstrates  that  its  use  of  a 
different  intensity  of  instruction  is 
attributable  to  the  limited  number  of 
participants  for  whom  service  in  a 
separate  educational  setting  is  justified 
in  accordance  with  paragraph  (e)(3)  of 
this  section. 

(2)  Upon  request,  the  LEA  makes 
available — 

(i)  Information  demonstrating  that  the 
Title  I  project  is  designed  to  address 
special  needs  resulting  from  educational 
deprivation,  not  needs  relating  solely  to 
a  child’s  having  a  particular  primary  or 
home  language; 

(ii)  Information  demonstrating  that 
overall  project  objectives  do  not 
distinguish  between  participants  whose 
primary  or  home  language  is  other  than 
English  and  participants  whose  primary 
or  home  language  is  English,  including 
information  demonstrating  that 
comparable  Title  I  services  or 
comparable  per  pupil  expenditures  for 
Title  I  services  are  afforded  children 
who  receive  Title  I  services  in  a 
common  educational  setting  which 
includes  significant  niunbers  of  children 
whose  primary  or  home  language  is 
English,  as  well  as  children,  if  any, 
whose  primary  or  home  language  is 
other  than  English; 

(iii)  Where  the  proportion  of  children 
whose  primary  or  home  language  is 
other  than  English  is  more  than  15 
percent  greater  that  the  proportion  of 
such  children  in  the  LEA’s  Title  I  eligible 
school  attendance  areas,  information 
demonstrating  that  the  LEA’s  method  of 
selection  has  not  resulted  in  selection  of 
children  for  participation  on  the  basis  of 
their  primary  or  home  language; 

(iv)  Information  demonstrating  that 
the  LEA  satisfies  its  obligations  to 
provide  Title  I  participants  whose 
primary  or  home  language  is  other  than 
English  with  special  instruction  as 
required  under  Title  VI  of  the  Civil 
Rights  Act  of  1964,  applicable 
regulations,  or  court  order  by — 


(A)  Using  non-Title  I  fimds  to  provide 
special  instruction  comparable  to  that 
provided  to  non-participating  children; 
or 

(B)  Otherwise  uses  non-Title  I  funds 
to  satisfy  its  obligations  to  provide 
participants  whose  primary  or  home 
language  is  other  than  English  with 
special  instruction;  and 

(v)  Information  demonstrating  that — 

(A)  The  LEA  provides  instruction  in 
the  separate  setting  at  an  intensity 
comparable  to  that  provided  to  other 
participants;  or 

(B)  'The  L^’s  use  of  a  difierent 
intensity  of  instruction  is  attributable  to 
the  limited  number  of  participants  for 
whom  service  in  a  separate  educational 
setting  is  justified  in  accordance  with 
paragraph  (e)(3)  of  this  section. 

(3)  In  its  project  application,  the  LEA 
justifies  use  of  a  separate  educational 
setting  by  demonstrating  that — 

(i)  Use  of  a  separate  educational 
setting  is  required  because 
irreconcilable  scheduling  requirements 
preclude  provision  of  Title  I  services — 

(A)  At  the  same  time;  or 

(B)  In  the  same  location  as  Title  I 
services  provided  to  other  Title  I 
participants; 

(ii) (A)  The  program  is  a  replacement 
program  satisfying  the  requirements  of 
34  CFR  200.94(f);  and 

(B)  The  LEA  provides  assurances  that 
comparable  services  or  comparable  per 
pupil  expenditures  for  Title  I  services 
are  afioi^ed  children  who  receive  Title  I 
services  in  a  common  educational 
setting  which  includes  significant 
numbers  of  children  whose  primary  or 
home  language  is  English  as  well  as 
children,  if  any,  whose  primary  or  home 
language  is  other  than  English;  or 

(iii)  Use  of  a  separate  setting  is — 

(A)  Necessary  to  meet  project 
objectives  efiectively,  and 

(B)  Approved  in  advance  by  the 
Department. 

Example.  The  LEA  selects  90  second 
graders  to  participate  in  a  Title  I  basic  skills 
program  which  will  provide  intensive 
instruction  for  three  hours  of  the  normal  six 
hour  school  day.  Thirty  of  the  children  have 
Vietnamese  as  their  primary  or  home 
language,  and  lack  proficiency  in  the  English 
language.  All  of  the  children  are  drawn  from 
second  grade  classes  taught  by  regular 
teachers,  assisted  by  teaser  aides  qualified 
in  bilingual  education.  Both  the  teachers  and 
the  aides  are  assigned  at  a  25-to-l  pupil- 
instructor  ratio.  The  aides  assist  both  the 
Vietnamese-  and  English-speaking  children 
on  an  as-needed  basis. 

The  LEA  proposes  to  divide  the  children 
into  six  classes  of  15  students  each.  The 
Vietnamese-speaking  children  will  be 
assigned  to  two  of  the  classes,  to  allow  them 
to  receive  instruction,  where  necessary,  in 
Vietnamese  so  as  to  assist  them  in  improving 
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their  English-language  skills  as  quickly  as 
possible.  These  children  will  be  instructed  by 
a  qualified  bilingual  educatibn  teacher,  who 
will  be  assisted  by  a  teacher  aide.  The  other 
four  classes  will  also  be  instructed  by  a 
teacher  and  a  teacher  aide. 

In  its  project  application,  the  LEA  agrees  to 
allocate  to  the  title  I  project  1 .8  times  the 
average  salary  of  a  second  grade  teacher  (90 
students  divided  by  25  students  per  Fi'E 
instructor  times  .5  since  the  program  is  half¬ 
time  only).  It  also  assigns  four  teacher  aides 
on  a  half-time  basis  to  assist  in  the  Title  I 
project,  since,  as  described  in  34  CFR  200.94. 
it  may  allocate  either  funds  or  instnictional 
staff.  It  also  demonstrates  that  comparable 
services  are  provided  to  children  receiving 
Title  I  services  in  a  common  educational 
setting,  since  those  children  also  receive 
instruction  from  a  teacher  and  teacher  aide  at 
a  comparable  pupil-teacher  ratio. 

The  SEA  concludes  that  the  LE;\  has 
satisfied  the  requirements  of  paragraph  (e)(3) 
of  this  section. 

(f)  Intensified  sen'ices  and  common 
setting.  (1)  The  LEA  provides  services 
with  all  of  the  following  characteristics: 

(1)  the  services  have  those 
characteristics  described  in  paragraphs 
(d)(i)  through  (iv)  of  this  section; 

(ii)  The  services  are  provided  using 
different  intensities  of  instruction  for 
children  whose  primary  or  home 
language  is  other  than  English  and 
children  whose  primary  or  home 
language  is  English,  so  long  as  the 
requirements  of  paragraph  (f)(3)  of  this 
section  are  met. 

(2)  Upon  request,  the  LEA  makes 
available — 

(i)  Information  demonstrating  that  the 
Title  I  project  is  designed  to  address 
special  needs  resulting  from  educational 
deprivation,  not  needs  relating  solely  to 
a  child’s  having  a  particular  primary  or 
home  language; 

(ii)  Information  demonstrating  that 
overall  project  objectives  do  not 
distinguish  between  participants  whose 
primary  or  home  language  is  other  than 
English  and  participants  whose  primary 
or  home  language  is  English; 

(iii)  Where  the  proportion  of  children 
whose  primary  or  home  language  is 
other  than  English  is  more  than  15 
percent  greater  than  the  proportion  of 
such  children  in  the  LEA’s  Title  I  eligible 
school  attendance  areas,  information 
demonstrating  that  tlie  LEA’s  method  of 
selection  has  not  resulted  in  selection  of 
children  for  participation  on  the  basis  of 
their  primary  or  home  language;  and 

(iv)  Information  demonstrating  that 
the  LEA  satisfies  its  obligations  to 
provide  Title  I  participants  whose 
primary  or  home  language  is  other  than 
English  with  special  instruction  as 
required  under  Title  VI  of  the  Civil 
Rights  Act  of  1964,  applicable 
regulations  or  court  order  by — 


(A)  Using  non-Title  I  funds  to  provide 
special  instruction  comparable  to  that 
provided  to  non-participating  children; 
or 

(B)  Otherwise  uses  non-Title  I  funds 
to  satisfy  its  obligations  to  provide 
participants  whose  primary  or  home 
language  is  other  than  English  with 
special  instruction. 

(3)  In  its  project  application,  the  LEA 
justifies  use  of  different  intensities  of 
instruction  by — 

(i) (A)  Demonstrating  that  the  services 
are  part  of  a  replacement  program, 
involving  children  whose  primary  or 
home  language  is  other  than  English, 
which  satisfies  the  requirements  of  34 
CFR  200.94(0:  and 

(B)  Including  satisfactory  assurances 
that  it  provides  comparable  special 
instructional  services  using  non-Title  I 
funds  or  expends  a  comparable  per 
capital  amount  of  non-Title  I  funds  to 
provide  participating  children  with 
special  instruction  as  it  does  to  provide 
such  instruction  to  non-participating 
children  whose  primary  or  home 
language  is  other  than  English;  or 

(ii)  Demonstrating  that  use  of  different 
intensities  of  instruction  is — 

(A)  Necessary  to  meet  project 
objectives  effectively;  and 

(B)  Approved  in  advance  by  the 
Department. 

Example.  An  LELA  selects  90  third  and 
fourth  graders  to  participate  in  a  half-time 
basic  skills  program.  Sixty  of  the  children 
have  English  as  their  primary  or  home 
language.  They  are  drawn  from  regular  third 
and  fourth  grade  classrooms  having  a  25  to  1 
pupil  teacher  ratio.  Teachers  in  these 
classrooms  are  unassisted  by  teacher  aides. 
The  other  thirty  children  have  Spanish  as 
their  primary  or  home  language,  and  are  very 
limited  in  their  English  proficiency.  They  are 
drawn  from  two  classrooms  in  which  the 
regular  teacher  is  assisted  by  a  bilingual 
teacher  aide  who  is  assigned  to  assist  limited 
English  proficient  children  at  a  20  to  1  pupil- 
teacher  ratio. 

Under  its  Title  I  project,  the  LEA  proposes 
to  divide  the  90  children  into  six  classes  of  15 
children  each.  Five  Spanish-speaking  children 
who  have  limited  proficiency  in  the  English 
language  are  to  be  assigned  to  each  of  the  six 
classes.  Bilingual  teacher  aides  will  provide 
assistance  to  all  the  children,  but  will  give 
particularly  intensive  tutorial  assistance  to 
the  children  whose  primary  language  is 
Spanish. 

In  its  project  application,  the  LEA  Provides 
assurances  that  its  per  capita  expenditures 
for  providing  participating  children  whose 
primary  or  home  language  is  other  than 
English  with  special  instruction  as  required 
under  Title  VI  of  the  Civil  Rights  Act  are 
comparable  to  expenditures  for  similar  non¬ 
participating  children  (all  would  be  assigned 
to  a  classroom  with  a  bilingual  teacher  aide 
assigned  to  provide  instruction  at  a  20  to  1 
pupil-teacher  ratio).  The  LEA  also  agrees  to 
allocate  to  the  Title  I  project  1.8  times  the 


average  salary  for  third  and  fourth  grade 
teachers  (90  students  divided  by  25  students  . 
per  FTE  teacher  times  .5  since  the  program  is 
half-time  only).  In  addition,  it  agrees  to 
allocate  .75  times  the  average  salary  of  a 
bilingual  teacher  aide  (30  students  requiring 
bilingual  instruction  divided  by  20  students 
per  FTE  bilingual  teacher  aide  times  .5  since 
the  program  is  half-time  only). 

The  SEA  concludes  that  the  LEA  has 
satisfied  the  requirements  of  paragraph  (f)(3) 
of  this  section. 

(Sec.  126(c),  20  U.S.C.  2736(c):  Sec.  126(d),  20 
U.S.C.  2736(d);  Sec.  131(b),  20  U.S.C.  2751(b): 
Sec.  132,  20  U.S.C.  2752;  42  U.S.C.  2000d- 
2000d-4:  Lau  v.  Nichols,  414  U.S.  563  (1974)). 

§  201.142  Provision  of  services  required 
by  law:  Special  State  and  local  programs 
(Compensatory  education  or  other  services 
required  by  State  or  local  law). 

(a)  An  LEA  may  not  use  Title  I  funds 
to  provide  compensatory  education  or 
other  services  that  the  LEA  is  required 
to  make  available  under  State  or  local 
law. 

(b)  However,  the  LEA  may  use  Title  I 
funds  to  supplement  its  expenditures  for 
compensatory  education  or  other 
required  services  if  the  LEA  can 
demonstrate  that — without  the  use  of 
Title  I  funds — it  is  fully  meeting  its 
obligations  under  State  or  local  law. 

(c)  The  LEA  can  demonstrate  that  it  is 
fully  meeting  its  obligations  under  State 
law  if — 

(1)  Appropriate  State  and  local 
officials  certify  to  the  SEA  that  the  LEA 
is  meeting  those  obligations:  and 

(2)  The  LEA  has  supporting 
documentation  available  for  review. 

(d)  The  LEA  can  demonstrate  that  it  is 
fully  meeting  its  obligations  under  local 
law  if — 

(1)  An  appropriate  local  official 
certifies  to  the  SEA  that  the  LEA  is 
meeting  those  obligations;  and 

(2)  The  LEA  has  supporting 
documentation  available  for  review. 

Example.  An  LEA’s  Title  I  project  provides 
intensive  reading  instruction  to  children  who 
have  failed  to  pass  a  State  minimum 
competency  test.  State  law  requires  that 
special  compensatory  instruction  be  provided 
to  those  children  as  part  of  a  program 
meeting  the  definition  of  special  program  in 
§  201.118(b).  However,  the  law  does  not 
specify  the  level  or  intensity  of  instruction. 
The  SEA,  on  the  advice  of  the  State  Attorney 
General,  certifies  that  LEAs  within  the  State 
may  satisfy  the  requirements  of  State  law  by 
providing  children  with  a  one-semester 
course  in  remedial  English  if  that  course 
meets  at  least  three  times  per  week  and  has  a 
pupil-teacher  ratio  comparable  to  the  LEA’s 
norma)  pupil-teacher  ratio.  The  LEA  certifies 
that  this  type  of  special  course  is  being 
provided  for  eligible  children.  The  LEA  may 
therefore  use  Title  1  funds  to  provide 
educationally  deprived  children  in  Title  I 
eligible  school  attendance  areas  with 
additional  class  periods  or  remedial  reading 
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or  to  provide — to  children  selected  for 
participation  in  the  Title  I  project — 
instruction  using  a  reduced  pupil-teacher 
ratio. 

(Sec.  126(c).  20  U.S.C.  273e(c):  Sec.  126(d),  20 
U.S.C.  2736(d):  Sec.  131(b).  20  U.S.C.  2751(b); 
Sec.  132,  20  U.S.C.  2752) 

§  20 1 . 1 43  Coordination. 

An  LEA  may  take  into  account  and 
may  coordinate  State  and  local  special 
programs,  as  defined  in  §  201.118(b], 
with  projects  funded  under  Title  I  if  the 
LEA  meets  all  of  the  following 
conditions: 

(a)  The  LEA  satisHes  the  requirements 
of — 

(1)  This  part,  including,  but  not  limited 
to^— 

(1)  §§  201.132-201.143  (requirements 
that  Title  I  funds  be  used  to  supplement, 
not  supplant  funds  from  State  and  local 
soiuces);  and 

(ii)  §§  201.65  and  201.71  (requirements 
related  to  the  skipping  of  higher-ranked 
school  attendance  areas  and  schools 
and  the  skipping  of  children  determined 
to  be  in  greatest  need  of  special 
assistance  but  receiving  services  of  the 
same  nature  and  scope  from  non- 
Federal  sources);  and 

(2)  Other  applicable  Federal 
requirements,  such  as  the  requirements 
of  Part  B  of  the  Education  of  the 
Handicapped  Act,  20  U.S.C.  1401,  et  seq. 

(b) (1)  The  LEA  satisfies  the 
requirements  of  paragraph  (b)(2)  so  as  to 
ensure  that  educationally  deprived 
children,  in  the  aggregate,  in  eligible 
school  attendance  areas  or  attending 
eligible  schools,  receive  at  least  the 
same  level  of  special  State  and  local 
funds  that  would  have  been  available  to 
such  children  in  the  absence  of  Title  I. 

(2)(i)  The  LEA  develops  a  plan  for 
distribution  of  special  funds,  based  on 
objective  criteria,  as  dehned  in 
paragraph  (b)(2)(iii)  of  this  section. 

(ii)  The  IfA  uses  objective  criteria  to 
determine,  in  each  of  the  following: 

(A)  Children. 

(B)  Schools. 

(C)  Grade  spans. 

(D)  School  attendance  areas. 

(iii)  Objective  criteria  include  any  one 
or  combination  of  the  following: 

(A)  Direct  indicators  of  educational 
need. 

(B)  A  reasonable  proxy  for 
educational  need;  or 

(C)  Level  of  poverty. 

(c)  The  LEA  ensures  that 
educationally  deprived  children  who 
satisfy  the  objective  criteria  described 
in  paragraph  (b)  of  this  section  receive 
assistance  under  either  Title  I  or  under 
the  special  State  or  local  program  before 
any  child  who  does  not  satisfy  those 
objective  criteria  receives  that  type  of 
assistance. 


Example.  An  LEA  has  four  school 
attendance  areas,  two  of  which  are  eligible 
for  Title  I  assistance  and  two  of  which  are 
not.  The  LEA  designs  a  Title  1  project  to 
provide  special  assistance  in  reading  to 
children  in  the  first  quartile  in  reading 
achievement.  It  selects  children  for 
participation  as  required  under  Title  I.  One 
hundred  children  are  selected  in  each  of  the 
two  Title  I  eligible  school  attendance  areas. 

Under  State  law  special  funds  are  provided 
for  the  compensatory  education  of  children 
from  kindergarten  through  grade  6  who  rank 
in  the  first  and  second  quartile  in  reading 
achievement,  through  programs  which  meet 
criteria  contained  in  §  201.118(b).  The  LEA 
desires  to  provide  children  eligible  for 
assistance  under  this  program  with  special 
reading  instruction  that  costs  $300  per 
participant. 

The  LEA  develops  a  plan  for  distribution 
using  the  objective  criteria  specified  by  State 
law  (reading  achievement  in  the  Hrst  and 
second  quartile).  The  LEA  determines  that 
200  children  in  each  of  the  areas  eligible  for 
Title  I  and  50  children  in  each  of  the  areas 
not  eligible  for  Title  I  are  eligible  for  services 
under  the  special  State  program.  The  LEA  is 
allocated  $75,000  in  State  funds  under  the 
special  State  compensatory  education 
program.  Since  80  percent  of  the  children 
eligible  for  services  under  the  special  State 
program  (400  of  the  500  total)  are  in  areas 
that  are  eligible  for  Title  1  and  20  percent  (100 
of  the  500  total)  are  in  areas  that  are  not 
eligible  for  Title  I,  the  LEA  distributes  $60,000 
(that  is,  80  percent  of  $75,000)  for  use  in  areas 
that  are  eligible  for  Title  I.  The  $60,000  in 
State  funds  allocated  to  provide 
compensatory  education  services  to  children 
in  the  Title  I  eligible  school  attendance  areas 
under  the  special  State  program  is  sufficient 
to  allow  200  of  the  400  eligible  children  to 
participate.  These  State  funds  may  be 
distributed  in  several  ways  to  ensure  that 
educationally  deprived  children,  in  the 
aggregate,  in  eligible  school  attendance  areas 
or  attending  eligible  schools,  receive  at  least 
the  same  level  of  special  State  and  local 
funds  as  would  have  been  available  in  the 
absence  of  Title  I: 

(1)  For  example,  they  may  be  used  to 
provide  services  to  100  children  in  each  Title 
I  eligible  school  attendance  area,  with  Title  I 
funds  used  to  provide  comparable  services  to 
the  additional  100  children  in  each  area. 

(2)  Alternately,  for  example,  they  may  be 
used  to  provide  services  to  the  200  eligible 
children  in  one  of  the  Title  I  eligible  school 
attendance  areas,  with  Title  I  funds  used  to 
provide  comparable  services  to  the  200 
eligible  children  in  the  other  Title  I  eligible 
area. 

(3)  In  each  case,  the  children  in  the  school 
attendance  area  served  using  State  funds 
must  receive  services  of  the  same  nature  and 
scope  as  the  services  provided  under  Title  I. 

(4)  In  no  case,  however,  may  the  LEA  use 
Title  I  funds  to  pay  for  this  special  program  of 
reading  instruction  for  children  in  school 
attendance  areas  not  eligible  for  Title  I. 

(Sec.  126(d).  20  U.S.C.  2736(d)) 


Subpart  I— Parental  Involvement 
§  20 1 . 1 50  Purpose  of  advisory  councils. 

The  purpose  of  the  advisory  councils 
that  LEAs  are  required  to  establish 
under  this  subpart  is  to  encourage  the 
involvement  of  parents  in  the  planning, 
implementation,  and  evaluation  of 
projects  operated  by  the  LEAs  as  an 
important  means  of  increasing  the 
effectiveness  of  Title  I  projects. 

(Sec.  125,  20  U.S.C.  2735) 

§  201.151  Advisory  councils  that  LEA’S 
shall  establish. 

An  LEA  that  receives  Title  I 
assistance — 

(2)  Shall  establish,  under  the 
requirements  in  §§  201.152-201.154,  a 
district  advisory  council  for  the  entire 
school  district  of  the  LEA;  and 

(b)  Except  as  provided  in  §  201 .155(c), 
shall  establish,  under  the  requirements 
of  §§  201.155-201.158— 

(1)  A  project  area  advisory  council  for 
each  school  attendance  area  that  is 
selected  as  a  project  area  under  §  201.61 
and  §§  201.63-201.66;  and 

(2)  A  project  school  advisory  council 
for  each  school  that  is  selected  as  a 
project  school  under  §§  201.62-201.65. 
(Sec.  125,  20  U.S.C  2735) 

§  201.152  Composition  of  membership  on 
district  advisory  councils. 

A  district  advisory  council  must — 

(a)  Have  a  majority  of  members  who  . 
are  parents  of  children  (including 
parents  of  private  school  children)  to  be 
served  by  the  project.  These  parents 
include — 

(1)  Parents  of  children  who  have  been 
selected,  under  §§  201.70-201.71  and 

§  201.103,  to  participate  in  the  Title  I 
project  during  the  current  project  yean 
and 

(2)  Parents  of  children  who  were  not 
selected  to  participate  in  the  Title  I 
project  during  the  current  year,  but  who 
have  been  selected  to  participate  in  the 
Title  I  project  during  the  next  project 
year, 

(b)  Include  at  least  two  members — 
who  may  be  any  individuals  that  meet 
the  requirements  in  paragraph  (c)  of  this 
section — who  represent — 

(1)  Children  who,  under  §  §  201.70- 
201.71  and  §  201.101,  are  eligible  to 
receive  Title  1  services  during  the 
current  project  year,  but  who  were  not 
selected,  under  §§  201.70-201.71  and 

§  201.103,  to  participate  in  the  current 
Title  1  project;  and 

(2)  Children  in  school  attendance 
areas  and  schools  that,  imder  §§  201.51- 
201.52,  would  be  eligible  to  receive  Title 
I  assistance  during  the  current  project 
year,  but  that  were  not  selected,  under 
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§  §  201.60-201.66,  to  receive  that 
assistance;  and 

(c)  Include  additional  members,  if  any, 
elected  under  the  procedures  in 
§§  201.153-201.154,  who  are— 

(1)  Residents  of  the  LEA;  or 

(2)  Teachers  in  the  LEA’s  project 
schools  or  schools  serving  project  areas, 
but  not  necessarily  residing  in  the  LEA’s 
district. 

(Sec.  125(a).  20  U.S.C.  2735(a)) 

§  201.153  Models  for  nominating  and 
electing  district  advisory  councils. 

(a)  After  consulting  with  the  current 
district  advisory  council,  an  LEA  shall 
adopt  a  procedure  for  nominating 
persons  for  election  as  members  of  the 
district  advisory  council. 

(b)  After  consulting  with  the  current 
district  advisory  council,  an  LEA  shall 
select  one  of  the  following  models  for 
electing  members  of  the  district  advisory 
council: 

(1)  Election  by  parents  of  children  in 
project  areas  and  project  schools, 
including — 

(1)  Parents  of  children  in  project  areas 
who  attend  private  schools;  and 

(ii)  Parents  of  preschool  children,  if 
the  project  provides  preschool  services. 

(2)  Election  by  members  of  the  project 
area  advisory  councils  and  project 
school  advisory  councils  elected  under 
§  201.157. 

(c) (1)  In  addition  to  the  members 
elected  under  one  of  the  methods  in 
paragraph  (a)  of  this  section,  the  LEA 
shall  provide  for  the  election  of  at  least 
two  representatives  of  the  children 
referred  to  in  §  201.152(b). 

(2)  The  representatives  referred  to  in 
paragraph  (c)(1)  of  this  section  must  be 
elected  by  parents  of  children  in  school 
attendance  areas  and  schools  that  w'ere 
identified  as  eligible  to  receive  Title  1 
assistance,  but  that  were  not  selected  to 
receive  that  assistance. 

Sec.  125(a),  20  U.S.C.  2735(a)) 

§  201.154  Procedures  for  electing  district 
advisory  councils. 

(a)  Notice  of  procedures.  The  LEA 
shall — 

(1)  Establish  nomination  and  election 
procedures  in  consultation  with  the 
district  advisory  council;  and 

(2)  Provide  appropriate  and  timely 
notice  of  these  procedures  to — 

(i)  Members  of  all  of  the  LEA’s 
advisory  councils; 

(ii)  Parents  of  children  in  project  areas 
and  project  schools; 

(iii)  Parents  of  eligible-but-not- 
participating  children  and  of  children  in 
eligible-but-not-participating  school 
attendance  areas  and  schools;  and 

(iv)  The  general  public. 


(b)  List  of  candidates.  (1)  Except  for 
the  provisions  in  paragraph  (b)(2)  of  this 
section,  the  LEA  shall  provide  the 
electorate — those  persons  who  will  elect 
the  members  of  the  district  advisory 
council  according  to  one  of  the  models 
in  §  201.153(a) — with  a  list  of  candidates 
that  identifies  each  candidate  as — 

(1)  A  parent  of  a  child  to  be  served  by 
the  project,  if  the  parent  has  consented 
in  writing  to  be  identified  in  that 
manner; 

(ii)  A  teacher  in  a  project  school  or  a 
school  serving  a  project  area;  or 

(iii)  A  resident  of  the  school  district  of 
the  LEA  who  is  seeking  membership  on 
the  district  advisory  council,  but  who 
does  not  qualify  under  paragraphs 
(b)(l)(i)  or  (b)(l)(ii)  of  this  section. 

(2)  The  LEA  shall  provide  the  parents 
referred  to  in  §  201.153  (c)(2)  with  a  list 
of  candidates  who  are  seeking  election 
as  representatives  of  the  children 
referred  to  in  §  201.152(b). 

(c)  Procedures  to  ensure  required 
membership  on  the  district  advisory 
council.  The  LEA  shall,  in  consultation 
with  the  district  advisory  council, 
establish  procedures  to  ensure  annually 
that — 

(1)  A  majority  of  the  members  referred 
to  in  §  201.152  who  are  serving  on  the 
district  advisory  council  are  parents  of 
children  to  be  served;  and 

(2)  At  least  two  representatives  of  the 
chili'en  referred  to  in  §  201.152  (b)(l)-(2) 
are  serving  on  the  district  advisory 
council. 

(d)  Election  of  district  advisory 
council  members  in  a  district  with  a 
single  school  attendance  area.  An  LEA 
with  only  one  school  attendance  area 
may,  without  regard  to  the  number  of 
schools  serving  that  area,  have  one 
project  area  advisory  council  that  is  also 
its  district  advisory  council. 

(Sec.  125(a),  20  U.S.C.  2735(a)) 

§  201.155  Required  project  area  advisory 
councils  and  project  school  advisory 
councils. 

(a)  General  rule.  An  LEA  that  receives 
Title  I  assistance  shall  establish  project 
area  advisory  councils  and  projects 
school  advisory  councils  as  required  in 

§  201.151(b). 

(b)  Special  application  to  private 
school  children.  An  LEA  that  has 
skipped  an  eligible  school  attendance 
area  under  §  201.65,  because  that  area  is 
receiving  services  of  the  same  nature 
and  scope  from  non-Eederal  sources  as 
would  otherwise  be  provided  with  Title 
I  funds,  shall  establish  a  project  area 
advisory  council  for  that  school 
attendance  area  if  there  are  private 
school  children  residing  in  the  area  who 
are  receiving  Title  I  services. 


(c)  Exception.  An  LEA  is  not  required 
to  establish  an  advisory  council  for  any 
project  area  or  project  school  in  which — 

(1)  Not  more  than  one  full-time 
equivalent  staff  member  is  paid  with 
Title  I  funds;  and 

(2)  Not  more  than  40  students  receive 
Title  I  services. 

(Sec.  125(a),  20  U.S.C.  2735(a),  Sec.  122(e).  20 
U.S.C.  2732(e)) 

§  201.156  Membership  of  project  area 
advisory  councils  and  project  school 
advisory  councils. 

(a)  Composition.  Each  project  area 
advisory  council  and  project  school 
advisory  council  must — 

(1)  Have  a  majority  of  members  who 
are  parents  of  children  to  be  served,  as 
described  in  §  201.152(a)  and  who  are 
elected  under  the  procedures  in 

§  201.157;  and 

(2)  Include  any  additional  members 
elected  by  the  parents  of  children  in  the 
project  area  or  project  school  under  the 
procedures  in  §  201.157. 

(b)  Eligibility.  (1)  Except  as  provided 
in  paragraph  (b)(2)  of  this  section,  a 
person  must  be  a  resident  of  the  school 
district  of  the  LEA  in  order  to  be  elected 
to  serve  as  a  member  of  a  project  area 
advisory  council  or  project  school 
advisory  council. 

(2)  Any  teacher  in  a  project  school  or 
school  serving  a  project  area  in  the 
LEA’s  district  may,  without  regard  to 
place  of  residence,  be  elected  to  serve 
as  a  member  of  a  project  area  advisory 
council  or  project  school  advisory 
council  for  that  area  or  school. 

(c)  Requirements  if  75  or  more 
children  are  served.  If  a  project  serves 
75  or  more  children  in  a  project  area  or 
project  school,  the  advisory  council  for 
that  area  or  school  must  be  composed  of 
at  least  eight  members  who  shall — 

(1)  Serve  for  two-year  terms,  after 
which  they  may  be  reelected; 

(2)  Elect  officers  from  among  their 
membership  after  the  council  has  been 
fully  constituted; 

(3)  Determine  a  meeting  schedule  that 
provides  for  a  sufficient  number  of 
meetings  per  year  to  enable  the  council 
to  be  involved  effectively  in  planning, 
implementing,  and  evaluating  the 
project;  and 

(4)  Determine  the  locations  for  council 
meetings. 

(d)  Procedures  to  ensure  required 
membership  on  project  area  advisory 
councils  and  project  school  advisory 
councils.  The  lEA,  in  consultation  with 
its  district  advisory  council,  shall 
establish  procedures  to  ensure  annually 
that — 

(1)  A  majority  of  the  members  referred 
to  in  paragraph  (a)  of  this  section  are 
parents  of  children  to  be  served;  and 
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(2)  Advisory  councils  for  project  areas 
and  project  schools  serving  75  or  more 
children  have  at  least  8  members  as 
required  in  paragraph  (c)  of  this  section. 
(Sec.  125(a),  20  U.S.C.  2735(a)) 

§  20 1 . 1 57  Procedures  for  electing  project 
area  advisory  councils  and  project  school 
advisory  councils. 

In  consultation  with  its  district 
advisory  council,  an  LEA  shall  establish 
procedures  for  the  election  of  project 
area  advisory  coimcils  and  project 
school  advisory  councils,  including 
procedures  for — 

(a) (1)  Identifying  the  parents  of — 

(1)  Children  attending  a  project  school; 

(ii)  Children  attending  a  school 
serving  a  project  area;  and 

(iii)  Children  who  would  attend  a 
school  described  in  paragraph  (a)(l)(i) 
or  (ii)  of  this  section  if  they  were  not 
attending  a  private  school;  and 

(2)  Notifying  these  parents  of — 

(i)  Their  opportunity  to  participate  in 
the  election; 

(ii)  The  date,  time,  and  place  of  the 
election;  and 

(iii)  The  purpose  of  the  election  and 
(he  election  procedures. 

(b)  Notifying  the  general  public  in 
each  project  area  of  the  date,  time, 
method,  and  place  of  the  election; 

(c)  Providing  the  parents  identified  in 
paragraph  (a)  of  this  section  with  the 
names  of  the  persons  who  desire  to  be 
candidates,  and  indentifying  each 
candidate  as — 

(1)  A  parent  of  a  child  to  be  served  by 
the  project,  if  the  parent  has  consented 
in  writing  to  be  identified  in  that 
manner; 

(2)  A  teacher  in  a  project  school  or  a 
school  serving  a  project  area;  or 

(3)  A  resident  of  the  school  district  of 
the  LEA  who  does  not  qualify  under 
paragraph  (c)  (1)  or  (2)  of  of  Ais  section; 
and 

(d)  Making  the  names  of  all  members 
of  the  project  area  advisory  councils 
and  project  school  advisory  coimcils 
available  to  the  general  public  on 
request  and  through  appropriate  notices. 

(e)  The  LEA  shall  take  appropriate 
measures,  such  as  publishing  the 
election  procedures  in  a  language  other 
than  English,  to  ensure  that  adequate 
notice  is  provided  to  parents  in  areas 
where  the  dominant  language  in  not 
English. 

(Sec.  125(a),  20  U.S.C.  2735(a)) 

§  201.158  An  LEA  may  not  impose 
additional  restrictions  on  the  rights  of 
parents  to  elect  advisory  council  members. 

(a)(1)  The  responsibility  of  an  LEA  to 
establish  advisory  councils  does  not 
authorize  it  to  limit  the  fi'eedom  of 
eligible  parents  to  elect  advisory  council 


members,  except  to  ensure  that  the 
requirements  in  §§  201.150-201.157  are 
met. 

(2)  The  LEA  may  not  impose  any  other 
restrictions  on  the  rights  of  eligible 
parents  to  elect  members  of  advisory 
councils.  ■ 

(b)  For  example,  the  LEA  is  not 
authorized  to — 

(1)  Restrict  the  number  of  terms 
individual  parents  may  serve; 

(2)  Prevent  a  husband  and  wife  from 
serving  at  the  same  time  on  the  same 
advisory  council;  or 

(3)  Prevent  school  employees  who  are 
otherwise  qualified  from  being  elected. 

(c)  The  LEA  may  not  restrict  advisory 
council  members  in  their  choice  of 
individuals  to  serve  as  officers  of  their 
councils. 

(Sec.  125,  20  U.S.C.  2735) 

§  20 1 . 1 59  Participation  by  advisory 
councils. 

(a)  General.  An  LEA  shall  give  each  of 
the  advisory  councils  established  under 
§  201.151  responsibility  for  advising  the 
LEA  in  planning,  implementing,  and 
evaluating  the  project. 

(b)  Comments  on  project  application. 
An  LEA  shall — 

(1)  Give  its  district  advisory  council 
an  adequate  opportunity  to  submit 
comments  and  recommendations  on  the 
LEA’S  project  application; 

(2)  Consider  the  district  advisory 
council’s  comments  and 
recommendations;  and 

(3)  Inform  the  district  advisory  council 
in  writing  of  its  reasons  for  adopting  or 
rejecting  the  district  advisory  council’s 
comments  and  recommendations. 

(c)  Alternative  ranking  based  on 
educational  deprivation.  If  the  LEA 
desires  to  use  the  alternative  ranking 
procedures  in  §  201.66,  it  must  obtain  the 
prior  consent  of  its  district  advisory 
council. 

(d)  Schoolwide  projects.  If  the  LEA 
desires  to  seek  approval  of  a  plan 
for  a  schoolwide  project  under  §201.73, 
the  project  area  advisory  council  for  the 
school  attendance  area  served  by  the 
school  must  first  approve  the  plan. 

(Sec.  122,  20  U.S.C.  2732;  Sec.  125(b).  20  U.S.C. 
2735(b);  Sec.  133.  20  U.S.C.  2753) 

§  201.160  Information  that  an  LEA  shall 
provide  to  advisory  councils. 

(a)  Basic  requirement.  An  LEA  shall 
provide,  without  charge,  to  each 
advisory  council  and  to  each  member  of 
an  advisory  council  who  requests  a 
copy— 

(1)  The  Title  I  statute; 

(2)  Any  Title  I  regulations,  interpretive 
rules,  and  guidelines; 


(3)  Any  State  regulations  and 
guidelines  that  apply  to  Title  I  projects; 
and 

(4)  The  lea’s  current  project 
application. 

(b)  Auditing,  monitoring,  and 
evaluation  reports.  The  SEA  shall 
provide  to  each  LEA’s  district  advisory 
council,  a  copy  of  any  report  resulting 
from  State  or  Federal  auditing, 
monitoring,  or  evaluation  activities 
concerning  the  Title  I  project  in  that 
LEA. 

(c)  Auditing,  monitoring,  and 
evaluation  information.  Upon  request, 
the  SEA  shall  provide  to  each  LEA’s 
district  advisory  council — 

(1)  Notice  of  the  SEA’s  final  action  on 
audit  appeals  resolved  under  34  CFR 
200.192  and  any  corrective  action  that 
the  audited  agency  must  take; 

(2)  Dissemination  of  information 
concerning  exemplary  Title  I  projects 
and  particularly  effective  elements  of 
Title  I  projects  identified  in  34  CFR 
200.230(g). 

(Sec.  125(c).  20  U.S.C.  2735(c)) 

§  201.161  Training  for  members  of 
advisory  councils. 

(a)  Basic  requirement.  An  LEA  shall 
develop  a  program  for  training  members 
of  each  advisory  council  to  carry  out 
their  responsibilities  under  the  'Title  I 
project.  This  program — 

(1)  Must  be  planned  in  full 
consultation  with  the  members  of  the 
advisory  councils; 

(2)  Must  provide  each  member  of  the 
advisory  councils  with  appropriate 
training  materials;  and 

(3)  May  permit  the  use  cf  Title  I  funds 
for  expenses  of  the  training  program. 

(b)  Training  that  involves  travel.  The 
LEA  shall  provide  training  for  advisory 
council  members  at  convenient 
locations  within  the  LEA.  However,  if  it 
is  cost  effective,  one  or  more  LEAs  may 
provide  training  at  a  location  outside 
those  LEAs  in  conjunction  with  another 
LEA  that  is  receiving  Title  I  assistance. 

(c)  Regional  or  national  conferences. 
(1)  T^e  LEA  may  not  include  attendance 
at  a  regional  or  national  conference  as 
part  of  its  training  program  for  advisory 
council  members,  unless — 

(1)  The  Secretary  determines  in 
advance  that  attendance  at  the 
conference  will  provide  unique  and 
valuable  experiences;  and 

(ii)  The  SEA  determines  in  advance 
that  the  conference  is  relevant  to  the 
LEA’s  project  and  to  the  functions  of 
each  advisory  council  member  who  will 
attend  the  conference. 

(2)  The  LEA  shall  limit  the  number  of 
advisory  council  members  attending  a 
regional  or  national  conference  at  ’Title  I 
expense  to  the  minimum  number  of 
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council  members  required  to 
communicate  effectively  to  other 
members  the  information  presented  at 
the  conference. 

(d)  Workshops  on  parental 
involvement.  (1)  For  each  fiscal  year  for 
which  Title  I  payments  are  made  to  the 
SEA  and  funds  are  appropriated  under 
section  125(g)  (Authorization  of 
appropriations)  of  Title  I,  the  Secretary 
sponsors,  in  the  several  regions  of  the 
United  States,  workshops  that  are 
designed  to — 

(1)  Assist  lea’s  to  work  with  and 
provide  training  to  advisory  councils: 
and 

(ii)  Promote  parental  involvement  in 
the  Title  I  projects. 

(2)  These  workshops  are  planned  and 
conducted  in  consultation  with  members 
of  advisory  councils  in  the  region  served 
by  each  workshop. 

(Sec.  125,  20  U.S.C.  2735) 

§  20 1 . 1 62  Aliowabie  expenditures  for 
advisory  councils. 

(a)  The  general  standards  governing 
the  allowability  of  expenditures  under 
Title  I  projects  are  contained  in  34  CFR 
200.70-200.83. 

(b)  In  addition  to  meeting  the 
standards  in  34  CFR  200.70-200.83,  an 
LEA  may  not  pay  or  reimburse  any 
expenditures  relating  to  advisory 
councils  unless  those  expenditures  are — 

(1)  Authorized  in  advance  by  the  LEA; 

(2)  Within  the  scope  of  the  LEA’s 
approved  Title  I  project  application;  and 

(3)  In  compliance  with  die  specific 
standards  in  paragraph  (c)  of  this 
section. 

(c)  The  LEA  shall  comply  with  the 
following  specific  standards  that  apply 
to  the  use  of  Title  I  funds  for 
expenditures  related  to  advisory 
councils: 

(1)  Advisory  council  elections.  The 
LEA  may  use  Title  I  funds  to  pay  for 
costs  directly  associated  with  advisory 
council  elections. 

(2)  Memberships  in  organizations. 

The  LEA  may  not  use  Title  I  funds  to 
pay  for  the  individual  membership  of  an 
advisory  council  member  in  any 
organization  or  group. 

(3)  Registration  fees.  The  LEA  may 
use  Title  I  funds  to  pay  registration  fees 
for  advisory  council  members  at 
approved  training  conferences. 

(4)  Travel.  The  LEA  may  use  Title  I 
funds  to  pay  the  actual  cost  of  travel — 
that  is,  transportation,  food,  lodging,  and 
related  expenses — incurred  by  advisory 
council  members  in  connection  with  an 
approved  Title  1  activity  that  is  within 
the  scope  of  the  LEA’s  approved  project. 
However,  the  LEA  may  not  use  Title  I 
funds  for  additional  payments  on  a  per 
diem  basis. 


(5)  Salary  for  time  away  from  job.  The 
L^  may  not  use  Title  I  funds  to 
reimburse  an  advisory  council  member 
for  salary  lost  because  that  member 
misses  work  to  attend  meetings,  training 
sessions,  or  any  other  Title  I  related 
activity. 

(6)  Expenses  related  to  attendance  at 
meetings.  ’The  LEA  may  use  Title  I  funds 
to  pay  expenses  related  to  attendance 
by  advisory  council  members  at 
advisory  council  meetings.  Examples  of 
these  expenses  include  babysitting, 
transportation,  and  copying  of  minutes. 

(Sec.  125,  20  U.S.C.  2735;  Sec.  408(a)(1)  of 
GEPA,  20  U.S.C.  1221e-3(a)(l)) 

§§  201.163-201.169  [Reserved] 

Subpart  J— Evaluations  by  Local 
Educational  Agencies 

§  20 1 . 1 70  General  evaluation 
requirements. 

To  meet  its  Title  I  evaluation 
responsibilities,  an  LEA  shall  comply 
with — 

(a)  The  evaluation  provisions  in  34 
CFR  200.130:  and 

(b)  The  requirements  in  §§  201.171- 
201.177. 

(Sec.  124(g).  20  U.S.C.  2734(g):  Sec.  183,  20 
U.S.C.  2833) 

§  201.171  Standards  for  evaluation  by  an 
LEA. 

An  LEA  shall  explain  in  its 
application  how  its  Title  I  evaluation 
procedures  are  consistent  with  the 
following  technical  standards.  The  SEA 
shall  use  these  same  standards  to 
determine  the  adequacy  of  the  LEA’s 
procedures. 

(a)  Representativeness  of  evaluation 
findings.  The  evaluation  results  are 
computed  so  that  the  conclusions  apply 
to  the  persons  or  schools  served  by  the 
Title  I  project.  This  may  be 
accomplished  by  including  in  the 
evaluation  either  all  or  a  representative 
sample  of  the  persons  or  schools  served 
by  the  project. 

(b)  Reliability  and  validity  of 
evaluation  instruments  and  procedures. 
The  proposed  evaluation  instruments — 

(1)  Consistently  and  accurately 
measure  the  objectives  of  the  project; 
and 

(2)  Are  appropriate,  considering 
factors  such  as  the  age  or  background  of 
the  persons  served  by  the  project. 

(c)  Evaluation  procedures  that 
minimize  error.  "The  proposed 
evaluation  procedures  minimize  error  by 
including — 

(1)  Proper  administration  of  the 
evaluation  instruments: 

(2)  Accurate  scoring  and  transcription 
of  data;  and 


(3)  Use  of  analysis  procedures  whose 
assumptions  are  appropriate  for  the 
data. 

(d)  Valid  assessment  of  achievement 
gains  in  reading,  language  arts  and 
mathematics.  In  assessing  the 
effectiveness  of  regular  school  year  Title 
I  reading,  language  arts,  an<l 
mathematics  projects  in  grades  2 
through  12,  the  proposed  evaluation 
procedures  yield  a  valid  measure  of  (1) 
the  Title  I  children’s  performance  after 
receiving  Title  I  services  compared  to  (2) 
an  estimate  of  what  their  performance 
would  have  been  in  the  absence  of  Title 
I  services. 

(e)  As  used  in  §  §  201.172-201.174  and 
§  201.176,  a  language  arts  project  does 
not  include  a  project  designed  to  teach 
English  to  non-English-speaking 
children. 

(Sec.  124(g),  20  U.S.C.  2734(g):  Sec.  183,  20 
U.S.C.  2833) 

§  201.172  Use  of  models  by  an  LEA. 

An  LEA  shall  use  one  of  the  models  in 
§  201.173 — or  an  approved  alternative 
(see  §  201.174) — in  the  evaluation  of 
each  regular  school  year  Title  I  project 
that  provides  instructional  services  in 
reading,  language  arts,  or  mathematics 
in  grades  2  through  12. 

(a)  The  models  require  that  the  LEA 
administer  a  test — 

(1)  Before  or  at  the  beginning  of 
services  for  the  project  period  (pre-test): 
and 

(2)  After  or  at  the  end  of  the  project 
period  (post-test). 

(b)  The  models  compare  the  post-test 
scores  of  Title  1  children  to  an  estimate 
of  what  their  post-test  scores  would 
have  been  if  they  had  not  received  Title 
I  services  (“expected  performance’’). 

(c)  Each  model  provides  a  different 
method  for  estimating  expected 
performance  using  the  scores  of  children 
not  receiving  Title  I  services  who  are 
tested  at  the  same  time  of  year. 

(d)  With  any  of  the  three  models,  the 
LEA  may  use  a  test  with  or  without 
national  norms. 

(Sec.  124(g),  20  U.S.C.  2734(g);  Sec.  183,  20 
U.S.C.  2833) 

§  201.173  Model  requirements. 

(a)  Norm-Referenced  Model.  An  LEA 
using  the  Norm-Referenced  Model 
shall — 

(1)  Administer  a  pre-  and  post-test  to 
Title  1  children;  and 

(2)  Estimate  expected  performance 
using  the  performance  of  children  in  a 
norm  sample  developed — 

(i)  Locally; 

(ii)  By  the  SEA;  or 

(iii)  By  a  test  publisher. 
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(b)  Comparison  Group  Model.  An  LEA 
using  the  Comparison  Group  Model 
shall — 

(1)  Identify  a  comparison  group  of 
educationally  deprived  chil^en  who — 

(1)  Are  similar  to  Title  I  children  with 
respect  to  educationally  relevant  factors 
(such  as  age,  socio-economic  status,  and 
previous  achievement):  and 

(ii)  Are  not  receiving  Title  I  or  similar 
compensatory  education  services; 

(2)  Administer  a  pre-  and  post-test  to 
both  the  Title  I  children  and  the  children 
in  the  comparison  group;  and 

(3)  Estimate  expected  performance  for 
the  Title  I  children  by  using  the  test 
scores  of  the  children  in  the  comparison 
group. 

(c)  Regression  Model.  An  LEA  using 
the  Regression  Model  shall — 

(1)  Administer  a  pre-test  to  a  group  of 
children  in  Title  I  eligible  schools  at 
grade  levels  to  be  served  by  Title  I.  In 
the  Regression  Model  only,  the  pre-test 
may  consist  of  a  test,  teacher  judgment 
of  student  performance,  or  a  composite 
of  these; 

(2)  Establish  a  cutoff  score  and 
provide  Title  1  services  to  those  children 
scoring  below  the  cutoff.  Children 
scoring  above  the  cutoff  are  the 
comparison  group  for  the  evaluation; 
and 

(3)  Administer  a  post-test  to  both 
groups  and  estimate  expected 
performance  using  the  pre-  posl-test 
scores  for  the  comparison  group. 

(Sec.  124(g),  20  U.aC.  2734(g);  Sec.  183,  20 
U.S.C.  2833) 

§  201.174  Alternative  models. 

(a)  An  LEA  may  use  an  alternative  to 
one  of  the  three  models  in  §  201.173  for 
the  evaluation  of  regular  school  year 
reading,  language  arts,  or  mathematics 
projects  in  grades  2  through  12.  An 
alternative  model  would  provide  a 
method  for  estimating  expected 
performance  that  differs  from  methods 
provided  by  the  three  models. 

1  (b)  The  use  of  an  alternative  model 

must  be  approved  first  by  the  SEA  and 
then  by  the  Secretary. 

I  (c)  To  be  approved,  an  alternative 
model  must  yield  a  valid  measure  of — 

(1) .The  Title  I  children’s  performance 
in  reading,  language  arts,  or 
mathematics; 

(2)  Their  expected  performance;  and 

(3)  The  results  of  the  Title  I  project 
expressed  in  the  common  reporting 
scale  established  by  the  Secretary  fbr 
SEA  reporting. 

(d)  The  request  for  using  an 
alternative  model  may  be  submitted  to 
the  Secretary  by  the  LEA  (h-  the  SEA 
acting  at  the  request  of  one  or  more 
LEAs. 


(e)  The  request  must  indicate  how  the 
alternative  model  meets  the  three 
requirements  in  paragraph  (c)  of  this 
section. 

(f)  The  Secretary  responds  to  the 
request  in  writing  within  30  days. 

(Sec.  124(g),  20  U.S.C.  2734(g);  Sec.  183,  20 
U.S.C.  2833) 

§  201.175  Frequency  of  LEA  evaluations. 

(a) (1)  An  LEA  shall  evaluate  the 
effectiveness  of  its  Title  I  projects  at 
least  once  every  three  years  in 
accordance  with  a  schedule  established 
by  the  Secretary. 

(2)  This  evaluation  must  include  an 
assessment  of  achievement  gains  of 
Title  I  children  compared  to  an  estimate 
of  their  expected  performance  in  the 
absence  of  Title  I  services. 

(3)  The  LEA  shall  measure  the 
achievement  gains  over  a  period  of 
approximately  either  nine  or  twelve 
months.  (Examples  of  appropriate 
testing  intervals  include  fall-to-fall 
testing,  fall-to-spring  testing,  and  spring- 
to-sprmg  testing.) 

(b)  At  least  once  during  the  three-year 
period,  the  LEA  shall  collect  additional 
information  needed  to  determine 
whether  the  achievement  gains 
measured  over  nine  to  twelve  months 
are  sustained  over  a  longer  period  of 
time.  (Examples  of  appropriate  testing 
cycles  for  this  long-term  evaluation 
include  fall-spring-fall  testing,  fall-fall- 
fall  testing,  and  spring-spring-spring 
testing.) 

(Sec.  124(g),  20  U.S.C.  2734(g)) 

§  201.176  Reports  of  evaluation  results. 

(a)  LEA  reporting.  (l)(i)  An  LEA  shall 
report  to  its  SEA  the  results  of  its 
evaluations  conducted  in  accordance 
with  the  schedule  established  by  the 
Secretary. 

(ii)(A)  In  reporting  the  results  of 
measurements  of  educational 
achievement  in  regular  school  year 
projects  in  reading,  language  arts,  or 
mathematics  in  grades  2  through  12,  the 
LEA  shall  use  the  common  reporting 
scale  established  by  the  Secretary 
unless  the  SEA  approves  some  odier 
form  of  local  reporting. 

(B)  If  the  SEA  approves  another  form 
of  reporting,  the  L£A  shall  include 
sufficient  information  to  enable  the  SEA 
to  convert  the  achievement  results  to  the 
common  scale. 

(2)  Unless  requested  by  the  SEA,  the 
LEA  is  not  required  to  include  in  its 
evaluation  report  the  results  of  the  long¬ 
term  evaluations  required  by 

§  201.175(b). 

(3) (i)  The  LEA  shall  retain  all  of  the 
data  used  to  develop  its  report  to  the 
SEA  for  a  period  of  five  years  from  the 


date  of  the  report  or  imtil  any  pending 
Federal  audit  has  been  resolved. 

(ii)  The  data  to  be  retained  must 
include — 

(A)  A  record  of  all  individual  scores, 
with  an  identifying  code  so  that  pre-  and 
post-test  scores  can  be  matched,  in 
regular  school  year  projects  in  reading, 
language  arts,  or  mathematics  in  grades 
2  tlmoiij^  12;  and 

(B)  T^e  name,  form,  level,  and  date  of 
publication  of  any  tests  administered. 

(b)  SEA  reporting.  (1)  Sampling  plan. 
An  SEA  shall  submiL  for  the  approval  of 
the  Secretciry,  a  proposed  sampling  plan 
designed  to  ensure  that  evaluations  are 
conducted  in  a  representative  sample  of 
its  LEAs  in  any  school  year.  The 
proposed  plan  shall  be  developed 
according  to  the  schedule  and  criteria 
specified  by  the  Secretary. 

(2)  Annual  performance  report.  To 
provide  nationwide  information  about 
the  recipients  of  Title  I  services  and  the 
types  of  services  delivered,  the  SEA 
shall  provide  in  its  annual  performance 
report — for  all  or  a  representative 
sample  of  LEAs — ^the  following 
information  for  all  regular  and  summer 
projects  of  those  LEAs  included  in  the 
report 

(i)  the  number  of  participants,  by  type 
of  services  received. 

(ii)  the  number  of  participants,  by 
grade,  who  attend  public  spools. 

(iii)  the  number  of  participants,  by 
grade,  who  attend  nonpublic  schools. 

(ivj  Other  information  requested  by 
the  Secretary.  This  may  include,  for 
example,  information  about  adviseny 
councils  and  teacher  training. 

(3)  Biennial  evaluation  report.  The 
S^  biennial  evaluation  report  (required 
by  34  CFR  200.ie0(a))  shall  contain 
information  about  projects  conducted 
since  the  last  report  To  provide 
nationwide  information  about  the 
effectiveness  of  regular  school  year 
projects  offering  instructional  services  in 
reading,  language  arts,  or  mathematics 
in  grades  2  through  12,  the  SEA  shall 
include  the  following  information  for  all 
or  a  representative  sample  of  LEAs: 

(i)  A  statewide  average,  by  grade 
level,  of  achievement  gains  resulting 
from  Title  I  participation  expressed  in 
the  common  reporting  scale  established 
by  the  Secretary. 

(ii)  For  a  sample  of  grade  levels, 
information  by  grade  level  relating 
levels  of  achievement  gain  to — 

(A)  TTie  number  of  hours  of  project 
exposure: 

(B)  The  pupil-instructor  ratio;  and 

(C)  Project  enrollment. 

(iii)  If  applicable,  the  numbm*  of 
projects  excluded  because  of  erroneous 
or  missing  data  and  the  reasons  for  their 
exclusion. 
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(iv]  The  SEA  shall  retain  all  the  data 
used  to  develop  its  report  for  a  period  of 
5ve  years  from  the  date  of  the  report  or 
until  any  pending  Federal  audit  has 
been  resolved. 

{Sec.  124(g).  20  U.S.C.  2734(g):  Sec.  183.  20 
U.S.C.  2833) 

§  201.177  Allowable  costs  for  evaluation. 

(a)  Title  I  funds  may  be  used  for 
evaluation  activities  to— 

(1)  Identify  specific  strengths  and 
weaknesses  of  a  project; 

(2)  Determine  the  results  of  a  project; 
and 

(3)  Disseminate  the  results  of  Title  I 
evaluations. 

(b)  In  addition  to  the  requirements 
concerning  the  supplementary  nature  of 
Title  I  funds  (§§  201.130-201.143)  and 
other  rules  governing  the  allowability  of 
Title  I  expenditures,  the  following  rules 
apply  to  the  use  of  Title  I  funds  to 
support  the  purchase,  administration, 
scoring,  and  analysis  of  evaluation 
instruments.  Except  for  cases  in  which 
data  meeting  these  needs  are  already 
available,  Title  I  funds  may  be  used — 

(1)  To  test  Title  I  participants  for 
evaluation  purposes: 

(2)  In  the  Comparison  Group  Model,  to 
test  an  appropriate  number  of 
educationally  disadvantaged  children 
who  are  at  the  same  grade  level(s)  as 
Title  I  participants,  but  w'ho  are  not 
receiving  Title  I  services; 

(3)  In  the  Regression  Model,  to  test  an 
appropriate  number  of  children  in  Title  I 
eligibile  schools  who  are  at  the  grade 
level(s)  served  by  Title  I; 

(4)  To  administer  a  nationally  normed 
test  to  all,  or  a  representative  sample  of, 
the  Title  I  participants  when  a  test 
without  national  norms  has  been  used 
for  evaluation  purposes.  This  will  permit 
the  LEA  or  SEA  to  convert  its  evaluation 
reults  to  the  common  scale;  and 

(5)  To  test  an  appropriate  number  of 
children  no  longer  receiving  Title  I 
services  to  determine  whether 
achievement  gains  measured  over  nine 
or  twelve  months  are  sustained  oyer  a 
longer  period  of  time  (as  required  by 

§  201.175(b)). 

(c)  Title  1  funds  may  not  be  used  for — 

(1)  General  districtwide  or  statewide 
testing  programs; 

(2)  Establishing  local  or  State  norms; 
or 

(3)  Research  and  development 
activities,  such  as  the  development  and 
field  testing  of  new  instruments. 

(Sec.  124(g).  20  U.S.C.  2734(g):  Sec.  183,  20 
U.S.C.  2833) 


§§  201.178-201.179  (Reserved) 

Appendix — Comments  and  Responses 
for  34  CFR  Parts  200  and  201. 

Note. — This  Appendix  will  not  be  codihed 
in  the  Code  of  Federal  Regulations. 

Subpart  A — General 

§  200.1  Purpose.  One  commenter 
recommended  that  this  section 
specifically  require-applicant  agencies 
which  serve  special  populations  to 
provide  special  Title  I  services  to 
children  of  limited  English  proficiency. 

Response.  No  change  has  been  made. 
Section  200.1  is  a  statement  of  purpose 
and  as  such  includes  no  specific 
requirements  of  any  kind.  Various 
sections  throughout  parts  200  and  201 
do,  however,  address  the  issue  of 
provision  Title  I  services  to  children  of 
limited  English  proficiency. 

Comment.  One  commenter  asked  why 
this  section  did  not  repeat  certain 
phrases  in  Section  101  of  Title  I. 

Response.  A  change  has  been  made. 
Section  200.1  is  intended  to  identify  the 
grantees  and,  in  a  general  wray,  the  type 
of  children  to  be  served.  Thus,  §  200.1(d) 
was  added  to  show  that  Title  I  funds  are 
provided  to  the  Secretary  of  the  Interior 
to  meet  the  special  educational  needs  of 
Indian  children. 

Comment.  One  commenter  questioned 
why  this  section  omitted  the  provision  in 
Section  101  of  Title  I  that  Title  I  funds 
are  intended  to  go  to  those  LEAs  serving 
areas  with  concentrations  of  children 
from  low-income  families  to  expand  and 
improve  their  educational  programs. 

Response.  A  change  has  been  made. 
Section  200.1(a)  has  been  revised  to 
include  the  statutory  language  “to 
expand  and  improve  their  educational 
programs.  .  .’* 

§  200.3  Applicability  of  other  Title  I 
regulations. 

Comment.  One  commenter 
recommended  revising  paragraph 
(a)(l)(i]  to  indicate  that  the 
educationally  deprived  children  are  in 
public  school  attendance  areas  with 
high  concentrations  of  children  from 
low-income  families,  rather  than  simply 
in  low-income  areas. 

Response.  A  change  has  been  made. 
Section  200.3(a)(l)(i)  now  uses  the 
language  of  Section  101  of  Title  I:  “areas 
with  concentrations  of  children  from 
low-income  families.” 

§  200.5  Definitions. 

Comment.  One  commenter  asked  why 
a  definition  of  “Assistant  Secretary" 
was  included. 

Response.  No  change  has  been  made. 
The  Secretary  may  delegate  certain 
responsibilities.  Accordingly,  the 


Secretary  has  delegated  to  the  Assistant 
Secretary  for  Elementary  and  Secondary 
Education  the  responsibility  of  handling 
direct  complaints  and  appeals  at  the 
Federal  level.  Thus,  a  de^ition  is 
needed  to  designate  to  which  Assistant 
Secretary  this  responsibility  was 
delegated. 

Comment.  One  commenter  questioned 
the  omission  of  a  reference  to  “data 
available  at  the  time  of  computation"  in 
the  definition  of  “average  per  pupil 
expenditure”  in  paragraph  (b)(2). 

Response.  A  change  has  been  made. 
The  definition  has  been  revised  to 
conform  to  the  definition  in  Section  198 
of  Title  I. 

Comment.  One  commenter  questioned 
why  the  phrase  “or  all  of  the  States" 
was  included  in  clause  (a)(2)  in  the 
definition  of  average  per  pupil 
expenditure. 

Response.  No  change  has  been  made. 
That  phrase  is  necessary  to  complete 
the  definition  of  average  per  pupil 
expenditure  for  the  United  States  as  a 
whole. 

Comment.  One  commenter  questioned 
the  definition  of  “cease  and  desist” 
because  it  includes  the  initiation  of  a 
required  practice. 

Response.  No  change  has  been  made. 
As  used  in  Section  454  of  the  General 
Education  Provisions  Act  (GFJPA), 

“cease  and  desist”  orders  may  include  a 
requirement  to  initiate  a  practice  in 
order  to  eliminate  a  continuing  violation. 

Comment.  One  commenter  questioned 
why  the  definition  of  “construction” 
used  the  term  “means”  when  the  statute 
uses  “includes.” 

Response.  A  change  has  been  made. 
The  definition  has  been  revised  by 
replacing  “means”  with  “includes.” 

Comment.  One  commenter  requested 
that  the  term  “current  expenditures,”  as 
used  in  computing  maintenance  of  effort, 
be  made  consistent  with  the  definition 
in  this  section. 

Response.  No  change  has  been  made. 
The  expenditures  to  be  included  in 
determining  maintenance  of  effort  under 
§  200.90  are  consistent  with  the 
definition  of  “current  expenditures"  in 
§  200.5. 

Comment.  One  commenter  questioned 
the  substitution  of  “means”  for  the 
statutory  “includes”  in  the  definition  of 
“equipment.” 

Response.  A  change  has  been  made. 
The  definition  has  been  changed  to 
incorporate  the  statutory  language 
“includes.” 

Comment.  Several  commenters 
recommended  excluding  items  (c)(2)  and 
(c)(3)  under  the  definition  of  equipment 
in  this  section. 

Response.  No  change  has  been  made. 
The  term  “equipment”  for  purposes  of 
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Title  I  is  defined  in  Section  198{aJ(8)  of 
Title  I.  That  deHnition  has  been  restated 
in  S  200.5  only  as  a  convenience  to 
persons  using  these  regulations. 

Comment  One  commenter  expressed 
concern  over  the  provision  in  the 
definition  of  “fiscal  year”  which  allow's 
States  to  use  whichever  12  month  period 
they  normally  use  as  tiie  fiscal  year  for 
purposes  of  complying  with  Title  I 
requirements. 

Response.  No  change  has  been  made. 
Allowing  agencies  to  use  the  same  fiscal 
year  that  the  State  uses  for 
recordkeeping  cases  the  paperwork 
burden  on  both  SEAs  and  applicant 
agencies  without  jeopardizing  the 
effectiveness  of  any  Title  I  requirement. 

Comijjent  One  commenter 
recommended  clarification  of  the  term 
“grant  period”  as  defined  in  this  section. 

Response.  No  change  has  been  made. 
The  grant  awai'd  specifies  the  grant 
period. 

Comment  One  commenter  questioned 
why  the  definition  of  “parent”  in  the 
NPRM  is  different  than  the  statutory 
definition. 

Response.  A  change  has  been  made. 
The  definition  of  "parent”  has  been 
revised  to  be  consistent  with  llie 
statutory  definition. 

Comment  One  commenter  questioned 
the  necessity  of  including  the  last 
sentence  under  subsection  (c)  in  the 
definition  of  “State  agency.” 

Response.  No  change  has  been  made. 
When  the  term  “State  agency”  is  used  in 
these  regulations,  it  includes  any  State 
educational  agency  that  operates  a 
program  for  migi'ant  children.  The  term 
“State  agency,”  however,  is  not 
intended  to  cover  State  educational 
agencies  when  they  act  in  their  capacity 
as  the  agency  carrying  cut  State 
administrative  responsibihties. 

Comment  One  commenter 
recommended  revising  the  definitions  of 
“suspension”  and  “withholding”  to 
provide  that  neither  ivould  result  in  loss 
of  services  to  children. 

Response.  No  change  has  been  made. 
Sections  169(a]  and  166(a)  of  Title  1  do 
not  permit  the  discretion  to  avoid 
withholding  if  it  would  result  in  the  loss 
of  services  to  children.  However,  the 
effect  of  withholding  on  the  participating 
children  is  a  factor  in  deciding  what 
amount  to  withhold  under 
§  200.200{b){3)(i){C)  or  in  deciding 
whether  to  suspend  under 
§  200.200fcK2Kiv). 

Comment  One  conunenter 
recommended  defining  the  term 
"program”  in  this  section. 

Response.  No  change  has  been  made. 
The  term  “program”  is  occasionally 
used  to  refer  to  broad  categories  of  Title 
I  activities — e.g.,  Migrant  Program.  In  all 


other  instances,  the  term  “project,”  as 
defined  in  §  200.5,  is  consistently  used  to 
refer  to  specific  activities  funded  under 
Title  I.  Therefore,  it  is  not  useful  to 
attempt  to  describe  all  categories 
covered  by  the  occasional  use  of  the 
term  “program.” 

Comment  One  commenter  pointed  out 
that  terms  such  as,  Title  L  Title  V,  etc. 
are  abbreviations  and  therefore  belong 
in  §  200.6  rather  than  §  200.5. 

Response.  No  change  has  been  made. 
These  terms  are  defined  in  that  the 
subjects  with  which  they  deal  are 
explained;  therefore,  they  appear  in 
§  200.5. 

Subpart  B — ^Allocation  of  Title  I  Funds 

§  200.10  Amount  of  funds  available  for 
Title  I  grants. 

Comment  One  commenter 
recommended  requiring  SEAs  to  notify 
applicant  agencies  of  the  amount  of  Title 
I  funds  they  are  eligible  to  receive 
within  30  days  after  making  a 
determination  of  that  amount. 

Response.  No  change  has  been  made. 
SEAs  are  responsible  for  notifying  l£As 
and  State  agencies  as  soon  as  the 
necessary  determinations  are  made. 
Because  some  SEAs  need  considerably 
more  time  than  others  to  compute 
allocations,  these  regulations  cannot 
fairly  impose  a  30-day  deadline  on  all 
SEAs. 

Comment  One  commenter 
recommended  including  a  specific  date 
by  which  the  Department  of  Education 
would  annually  distribute  Title  I  funds. 

Response.  No  change  has  been  made. 
The  availability  of  funds  for  distribution 
by  the  Department  depends  upon  the 
receipt  of  the  data  required  to  compute 
allocations  and  upon  congressional 
appropriation  of  funds.  Both  of  these 
factors  are  beyond  the  control  of  the 
department.  Tlierefcre,  inclusion  of  a 
specific  date  in  these  regulations  is  not 
feasible. 

Comment  One  commenter  expressed 
concern  over  the  phrase  "on  the  basis  of 
odrer  data”  in  paragraph  (c)  as  possibly 
implying  that  all  States  will  use  other 
da  La. 

Response.  A  change  has  been  made. 
Section  200.1G(cj  now  provides  that 
States  may  use  other  data  only  if 
necessaiy  to  determine  the  amount  of 
Title  I  funds  that  each  LEA  is  eligible  to 
receive. 

Subpart  C — ^Documents  a  State  Must 
Submit  Before  Receiving  Title  I  Funds 

§  200.20  State  application. 

Comment  One  commenter  requested 
that  SEAs  be  required  top  solicit  input 
from  LEAs,  parents,  and  other  interested 


parties  in  developing  State  applications 
under  this  section. 

Response.  No  change  has  been  made. 
Although  it  may  be  desirable  for  SEAs 
to  do  so,  the  statute  does  not  require 
SEAs  to  disseminate  State  applications 
for  review  prior  to  submission  to  the 
Department. 

Comment  One  commenter 
recommended  clarifying  the  relationship 
between  the  general  application  SEAs 
must  submit  under  Section  435  of  GEPA 
and  the  Title  1  application,  and  further 
questioned  why  SEAs  must  provide 
assurances  related  to  GEPA  and 
EDGAR  in  their  Title  I  application  if 
they  have  already  done  so  in  their 
general  application  under  Section  435  of 
GEPA, 

Reponse.  No  change  has  been  made. 
This  section  is  designed  to  assist  the 
Secretary  in  implementing  Section  182  of 
Title  I  which  requires  that  the  Seca'etary 
be  “satisfied  that  the  assurances  in  [the 
Title  I]  application  and  the  assurances 
contained  in  its  general  application 
under  Section  435  of  [GEPA]  will  be 
carried  out”  before  the  Secretary  may 
approve  the  Title  I  application. 

§  200.21  State  monitoring  and 
enforcement  plan  (MEP). 

Comment.  One  commenter  requested 
that  specific  guidance  be  provided 
concerning  the  contents  of  an  MEP. 

Response.  No  change  has  been  made. 
The  list  in  §  200.Zl(c)  prescribing  the 
contents  of  an  MEP  is  as  specific  as 
possible.  Due  to  the  variatkm  in 
operating  procedures  among  States,  no 
more  specific  guidance  C€Ui  be  given 
without  infringing  upon  an  SEA’s 
prerogative  to  adopt  monitoring  and 
enforcement  procedures  tiiat  reflect  its 
unique  needs. 

Comment  One  commenter 
recommended  that  SEAs  be  required  to 
disseminate  MEPs  within  the  State 
within  30  days  after  Departmental 
approval. 

Response.  No  change  has  been  made. 
LEAs  and  district  advisory  councils  may 
request  to  receive  copies  of  MEPs  under 
§  200.21(e).  A  requbrament  that  ail 
applicant  agencies  and  advisory 
councils  automatically  receive  them 
would  be  overlv  bardensorce  for  the 
SEA. 

Com.ment  One  commenter 
recommended  using  the  word  “program” 
rather  than  “schedule"  in  subsection 
{c)(2). 

Respo.nse.  A  change  has  been  made. 
The  statutory  word  “program”  is  now 
used  in  §  200.21{cH2). 

Comment  One  commenter  questioned 
why  the  statutory  requirement  in 
Section  171(a)(4)  of  Title  I  was 
interpreted  broadly  in  paragraph  (c)(5) 
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to  require  SEAs  to  establish  audit 
resolution  procedures  in  accordance 
with  §§  200.191-200.196. 

Response.  No  change  has  been  made. 
Section  171(a)(4)  requires  SEAs  to 
establish  procedures  for  audits  of 
applicant  agencies  and  for  the  recovery 
of  funds  determined  to  be  unallowable 
under  Title  I.  The  audit  resolution 
procedures  in  §  §  200.191-200.196  simply 
establish  guidelines  for  SEAs  to  follow 
in  determining  whether  unallowable 
expenditures  were  in  fact  made  and  in 
recovering  funds  that  are  determined  to 
have  been  misspent. 

Comment.  One  commenter  pointed  out 
that  the  statute  does  not  require 
amendments  to  the  monitoring  and 
enforcement  plan  (MEP)  and  questioned 
why  amendments  are  required  by 
paragraph  (d). 

Response.  No  change  has  been  made. 
Allowing  SEAs  to  make  unlimited  and 
substantial  changes  in  their  MEPs  after 
they  are  approved,  without  submitting 
the  amendments  to  the  Secretary,  would 
effectively  relieve  SEAs  of  the 
responsibility  of  following  the 
procedures  in  the  MEPs. 

Comment.  One  commenter,  noting  that 
H.  Kept.  No.  95-1137  directed  the 
Secretary  to  develop  and  disseminate  a 
model  reporting  form  for  MEPs, 
questioned  when  and  how  the  Secretary 
would  do  so. 

Response.  The  Officer  of  Education 
developed  a  model  form  for  States  to 
follow  in  preparing  their  MEPs  and 
disseminate  it  in  a  Title  1  program 
directive  INST  A203-8  on  April  3, 1979. 

Comment.  Ohe  commenter  questioned 
why  §  200.21(a)(2)  authorizes  the 
submission  of  multiple  MEPs  when  the 
statute  refers  only  to  one  single  MEP. 

Response.  No  change  has  been  made. 
In  most  SEAs,  the  different  categories  of 
Title  I  programs  are  administered  by 
different  organizational  units.  Therefore, 
the  opportunity  to  submit  separate  MEPs 
would  allow  each  program  office  to 
formulate  a  plan  that  would  enable  it  to 
administer  its  program  most  effectively. 
No  SEA  is  obligated,  however,  to  submit 
separate  MEPS. 

Subpart  D — ^Program  Requirements  That 
Apply  to  All  Agencies  That  Receive 
Title  1  Funds 

§  200.30  Teacher  and  school  board 
participation. 

Comment.  One  commenter  objected  to 
the  requirement  that  teachers  and 
school  boards  be  afforded  access  to 
prior  project  evaluations. 

Response.  No  change  has  been  made. 
The  persons  referred  to  in  §  200.30(a) 
need  documents  such  as  prior 
evaluation  reports  in  order  to  be 


involved  effectively  in  planning  of  future 
projects. 

Comment.  One  commenter 
recommended  revising  paragraph  (a)  to 
require  the  involvement  of 
representatives  of  teachers  in 
participating  schools  rather  than  the 
teachers  themselves. 

Response.  No  change  has  been  made. 
Section  124(i)  of  Title  I  requires  the 
involvement  of  the  teachers,  not  their 
representatives. 

§200.31  Parental  participation. 

Comment.  One  commenter  requested 
that  agencies  be  required  to  make  the 
information  referred  to  in  paragraph  (b) 
of  this  section  available  in  the  native 
language  of  parents  whose  principal 
language  is  other  than  English. 

Response.  No  change  has  been  made. 
However,  individual  LEAs  may  decide 
that  parental  participation  will  be  more 
meaningful  and  effective  if  the 
information  referred  to  in  §200.31(b)  is 
provided  in  a  language  other  than 
English. 

Comment.  One  commenter  requested 
clarification  on  whether  Title  I  fimds 
must  be  used  to  provide  parent  training 
in  order  to  provide  parents  with  an 
opportunity  to  assist  their  children 
effectively  in  achieving  the  instructional 
goals  as  required  by  §200.31(a)(3). 

Response.  No  change  has  been  made. 
Agencies  may,  but  are  not  required,  to 
provide  training  to  parents  of 
participating  children  to  assist  them  in 
helping  their  children  achieve  the 
instructional  goals.  Expenditures  for  this 
type  of  training  would  need  SEA 
approval. 

§200.40  Coordination  with  other 
programs. 

Comment.  One  commenter 
recommended  listing  specific  programs, 
such  as  Title  I  migrant  services,  under 
paragraph  (b). 

Response.  No  change  has  been  made. 
The  intent  of  §200.40  is  to  encourage 
coordination  between  Title  I  and  all 
other  programs.  Unless  the  regulations 
contained  an  exhaustive  list  of  specific 
programs,  one  could  infer  that 
coordination  was  not  required  with  any 
program  not  included  in  the  list. 

Comment.  One  commenter  objected  to 
the  Secretary’s  strong  encouragement 
for  coordination  between  Title  I  and 
other  programs. 

Response.  No  change  has  been  made. 
Section  124(f)  of  Title  I  requires  that 
agencies  “ensure  that  all  programs  and 
projects  complement  each  other .  .  .” 

Comment.  One  commenter  questioned 
why  this  section  did  not  follow  the 
statute  in  requiring  agencies  to  consider 
only  those  offers  which  may  aid  in 


carrying  out  or  making  more  effective 
the  'Title  I  programs. 

Response.  A  change  has  been  made. 
Section  200.40(a)(2)  has  been  revised  to 
reflect  the  statutory  language  exactly. 

Comment.  One  commenter  questioned 
the  rationale  for  encouraging 
coordination  between  the  Title  I 
program  and  the  LEA's  regular 
instructional  program. 

Response.  No  change  has  been  made. 
Section  124(f)  of  Title  I  requires  that 
LEAs  ensure  that  all  programs  and 
projects  complement  each  other. 

§  200.41  Coordination  of  health, 
nutrition,  or  social  services. 

Comment.  One  commenter 
recommended  specifying  what  types  of 
social  services  were  referred  to  in 
paragraph  (a). 

Response.  No  change  has  been  made. 
Because  the  regulations  do  not  define 
permissible  types  of  social  services,  an 
LEA  or  State  agency  has  the  maximum 
flexibility  to  choose  services  appropriate 
to  fit  its  needs.  If  specific  t3^es  of  social 
sendees  were  listed,  applicant  agencies 
could  be  restricted  from  applying  to  use 
Title  I  funds  for  services  other  than  the 
ones  listed. 

Comment.  Several  commenters 
requested  that  school  breakfast 
programs  be  identified  as  one  type  of 
program  that  may  be  provided  with  Title 
I  funds. 

Response.  No  change  has  been  made. 
Section  200.41  restates  the  statutory 
provision.  The  federally-assisted  School 
Breakfast  Program  is  clearly  a  “nutrition 
program"  and.  like  other  nutrition 
programs,  could  be  provided  with  Title  I 
funds  if  the  conditions  in  §  200.41(b)  are 
met. 

Comment.  Several  commenters 
objected  to  this  section  because  it 
requires  SEAs  to  provde  information  on 
other  programs  that  the  SEA  knows 
little  or  nothing  about. 

Response.  No  change  has  been  made. 
Although  SEAs  may  not  have  detailed 
information  about  programs  which 
provide  support  services,  they  may  not 
approve  requests  for  Title  I  assistance 
for  support  services  which  would  or 
could  be  funded  from  another  source. 
The  Department  will  maintain  and 
provide  to  SEAs,  upon  request, 
information  on  Federal  assistance 
programs  which  may  fund  activities 
such  as  those  listed  under  §  200.41(a). 

Comment.  Several  commenters 
recommended  that  paragraph  (b)(2)  be 
revised  to  eliminate  the  implication  that 
Title  I  may  provide  support  services  to 
all  children  who  are  eligible  to 
participate  in  the  project. 

Response.  A  change  has  been  made  to 
clarify  §  200.41(b)(2)  by  stating  that 
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support  services  under  Title  1  may  be 
provided  only  to  children  who  have 
been  selected  to  participate  in  the  Title  I 
project. 

Comment  One  commenter 
recommended  including  in  subsection 

(a] (2]  the  requirement  &at  applicant 
agencies  request  infonnation  about 
where  support  services  are  available. 

Response.  A  change  has  been  made. 
The  requirement  &at  an  agency  shall 
ask  the  SEA  for  information  concerning 
where  services  are  available  has  been 
added  to  §  230.41(a}{2)[iii]. 

Comment.  One  commenter  questioned 
the  rationale  behind  paragraph  {b)(l) 
which  provides  that  SEAs  shall  not 
approve  support  services  unless  those 
services  are  designed  to  address  an 
identified  need  of  the  Title  I 
participants. 

Response.  No  change  has  been  made. 
Section  101  of  Title  I  indicates  that 
financial  assistance  under  Title  I  shall 
be  used  for  programs  and  projects  which 
contribute  particularly  towards  meeting 
the  special  educational  needs  of 
educationally  deprived  children. 
Therefore,  support  services,  if  they  are 
to  be  funded  with  Title  I  funds,  must  be 
designed  to  address  special,  identihed 
educational  needs. 

Comment.  One  commenter  questioned 
the  omission  of  any  reference  in  this 
section  to  the  language  in  the  House 
report  that  Title  I  funds  may  be  used  for 
support  serdces  if  the  services  are 
otherwise  not  available  or  the  LEA 
cannot  meet  the  conditions  to  the  receipt 
of  the  services. 

Response.  A  change  has  been  made. 
This  provision  has  been  added  to 
paragraph  (b)(23. 

Comment.  One  commenter  expressed 
concern  over  the  provision  in  paragraph 

(b) (2)  which  requires  that  funds  and 
services  from  other  programs  be  fully 
utilized  before  use  of  Title  I  funds  to 
provide  support  services  may  be 
approved 

Response  No  change  has  been  made. 
Use  of  Title  I  funds  to  provide  a  service 
for  which  other  funds  were  available  but 
not  used  would  not  “increase  the  level 
of  funds  ...  for  the  education  of 
children  participating  in  programs  and 
projects  assisted  under  [Title  I]”  as 
required  by  Section  12&(c)  of  Title  I. 

§  200.42.  Simultaneous  use  of  Title  I 
funds  and  other  funds. 

Comment.  One  commenter 
recommended  revising  the  language  in 
this  section  to  provide  that  agencies 
which  do  meet  the  requirements  of 
§  200.140(g)  may  simultaneously  use 
Title  I  funds  and  funds  from  other 
sources. 


Response.  A  change  has  been  made. 
Section  200.42  has  been  revised  to 
provide  for  this  possibility. 

Comment  One  commenter 
recommended  adding  the  requirement 
that  if  Title  I  funds  are  used  to  support 
more  than  51  percent  of  a  project, 
dissemination  procedures  and 
evaluation  results  be  reported  in 
accordance  with  Title  I  requirements. 

Response.  No  change  has  been  made. 
This  section  requires  agencies  to 
maintain  records  showir^g  that  they  use 
Title  I  funds  in  compliance  vrfth  ail  Title 
I  requirements,  regardless  of  the 
percentage  of  support  that  is  provided 
with  Title  I  funds.  Therefore,  there  is  no 
reason  to  add  a  specific  provision 
concerning  compliance  with  the  Title  I 
dissemination  and  evaluation 
requirements. 

Comment  One  commenter  questioned 
the  authority  for  this  section  noting  that 
Section  173  of  Title  I  refers  to  SEA,  not 
applicant  agency  records. 

Response.  A  change  has  been  made. 
The  statutory  reference  is  Section  127(a) 
of  Title  I. 

§  200.43.  Jointly  operated  prefects. 

Comment.  Several  commenters 
requested  more  guidance  in  the 
implementation  of  a  joint  project. 

Response.  No  change  has  been  made. 
This  section  is  intended  only  to 
authorize  joint  Title  I  project 
applications,  rather  than  list  specific 
requirements  which  must  be  met  in 
implementing  projects  under  these 
applications.  In  general,  projects 
operated  by  more  than  one  agency 
under  a  joint  application  are  subject  to 
the  same  requirements  as  projects 
operated  under  an  application  submitted 
by  a  single  appUcant  agency. 

§200.50.  Use  of  evaluations  in 
planning. 

Comment.  One  commenter 
recommended  revising  this  section  to 
provide  that  an  SEA  may  not  approve 
applications  unless  evaluations 
demonstrate  &at  the  project  is  of 
sufficient  size,  scope,  and  quality  to 
meet  the  children’s  needs. 

Response.  No  change  has  been  made. 
Section  200.110(bX4)  requires  SEAs  to 
consider  evaluations  in  rexiewing 
applications  for  approval. 

Comment  One  commenter 
recommended  deletion  of  the  section 
since  the  requirement  is  covered  in 
§  200.130(c). 

Response.  No  change  has  been  made. 
The  section  is  included  under  project 
design  to  emphasize  the  role  of 
evaluations  in  the  design  of  Title  I 
projects. 


Comment  One  commenter  pointed  out 
that  Section  124(g)  of  Title  1  requires 
evaluation  results  to  be  used  to  improve 
projects  rather  than  simply  to  plan 
effective  projects. 

Response.  No  change  has  been  made 
in  this  section.  However,  §  200.130(c) 
requires  agencies  that  receive  Title  I 
funds  to  use  evaluation  results  in 
planning  for  and  improving  Title  I 
projects  to  be  carried  out  in  the 
following  years. 

§  200.51.  Sufficient  size,  scope,  and 
quality  of  projects. 

Comment  One  commenter  requested 
specific  reference  to  the  use  of  bilingual 
materials  for  children  of  limited  English 
proficiency  as  an  example  of  a  possible 
way  to  meet  the  size,  scope  and  quality 
requirement. 

Response.  No  change  has  been  made. 
This  point  is  made  under  34  CFR  201.132 
(Assurance  of  Equal  Opportunity). 

Comment  Several  commenters 
recommended  that  paragraphs  (a)  and 
(b)  retain  the  statutory  language  fiiat 
projects  have  reasonable  promise  of 
meeting .  .  .  the  special  educational 
needs  of  the  children  being  served, 
rather  than  the  project  objectives. 

Response.  A  change  has  been  made. 
Sections  200.51  (b)  and  (c)  now  reflect 
the  statutory'  language.  However, 
appropriate  project  objectives  are 
essential  to  the  design  of  a  project  with 
sufficient  size,  scope,  and  q'uality  to 
show  reasonable  promise  of  meeting  the 
needs  of  the  participating  children. 

Comment  One  conimenler  requested 
that  the  prohibition  in  section 
116a.22(b)(4)(ii)  cf  the  previous  final 
regulations  against  expenditures  of  Tide 
I  funds  which  are  impudent, 
extravagant,  excessive,  or  wasteful  be 
included  in  this  section. 

Response.  A  change  has  been  made. 
Section  200.71  has  been  revised  to 
include  this  requirement 

Comment  One  commenter  objected  to 
the  use  of  the  term  “reasonable 
promise’’  as  vague  and  ambiguous. 

Response.  No  change  has  been  made. 
That  term  is  used  in  Section  124(b)  of 
Title  I.  Note  that  §  200.122(a)  specifically 
authorizes  SEAs  to  adopt  rules 
concerning  the  size,  scope,  and  quality 
requirement 

§  200,52  Prohibition  against  using  Title 
I  funds  to  provide  general  aid. 

Comment  One  commenter  questioned 
the  necessity  of  the  phrase,  “and  have 
the  effect  of  meeting”  in  paragraph  (a), 
noting  that  it  could  be  intetpreted  so  as 
to  deny  funding  to  an  agency  w'hich, 
though  acting  in  good  faith,  operated  an 
unsuccessful  project 
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Response.  A  change  has  been  made. 
The  phrase  “and  have  the  effect  of 
meeting’’  has  been  deleted  from 
§  200.52(a). 

§  200.53  Minimum  expenditure  for  a 
Title  I  project. 

Comment.  One  commenter  questioned 
the  inclusion  of  paragraph  (b)  (1)  which 
provides  that  an  SEA  may  reduce  the 
minimum  expenditure  requirement  if 
any  agency  cannot  meet  that 
requirement  on  its  own. 

Response.  No  change  has  been  made. 
The  first  determination  is  whether  an 
agency  can  support  a  $2500  project  on 
its  own.  If  it  cannot,  the  next 
determination  is  whether  the  agency  can 
reasonably  be  expected  to  support  a 
$2500  project  by  joining  with  other 
agencies. 

§  200.54  Sustaining  educational  gains. 

Comment.  One  commenter  requested 
that  the  regulations  clarify  whether 
there  is  a  maximum  percentage  of 
participants  who  could  be  served  under 
this  provision,  when  these  students  are 
not  among  those  in  greatest  need. 

Response.  No  change  has  been  made. 
The  selection  of  educationally  deprived 
children  who  are  no  longer  among  those 
in  greatest  need  is  acceptable  under 
Section  123(b)  of  Title  I.  Section  200.54 
requires  agencies  to  consider 
components  designed  to  operate  during 
a  year  subsequent  to  the  year  during 
which  children  received  services  and 
made  gains.  It  does  not  authorize  the 
selection  of  children  who  are  not 
currently  in  greatest 'need  to  participate 
in  the  Title  I  project  except  as  part  of  a 
discrete  component  designed  to  sustain 
educational  gains. 

§  200.55  Individualized  educational 
plan. 

Comment.  One  commenter 
recommended  deletion  of  this  section  as 
the  cost  of  developing  an  individualized 
educational  plan  for  each  child  would 
be  so  great  it  would  outweigh  the 
benehts. 

Response.  No  change  has  been  made. 
The  section  essentially  restates  Section 
129  of  Title  I  which  itself  only 
encourages  development  of  lEPs,  leaving 
the  choice  of  whether  to  do  so  to  the 
individual  applicant  agencies. 

Comment.  One  commenter 
recommended  replacing  the  term 
“individualized  educational  plan”  (lEP) 
with  the  term  “personalized  educational 
plan”  (PEP)  to  give  uniqueness  to  Title  I 
individualized  plans. 

Response.  No  change  has  been  made. 
The  term  “individualized  educational 
plan”  is  used  in  the  law  and,  therefore, 
is  used  in  the  regulations. 


§  200.60  Training  education  aides  and 
volunteers. 

Comment.  Several  commenters 
interpreted  this  section  as  requiring 
agencies  to  provide  joint  training  every 
year.  They  objected  to  this  requirement 
and  recommended  that  training  be 
required  when  needed,  the  need  to  be 
determined  by  the  agency  operating  the 
project. 

Response.  A  change  has  been  made. 
Section  200.60(b)  now  requires  that 
training  be  provided  as  needed. 

Comment.  One  commenter 
recommended  that  the  section  be 
revised  to  emphasize  that  teachers, 
aides,  anJ  volunteers  should  be  trained 
together. 

Response.  No  change  has  been  made. 
Section  200.60(c)  does  require  that 
training  of  aides  and  volunteers  include 
the  professional  staff  whom  the  aides 
and/or  volupteers  will  assist. 

Comment.  One  commenter  questioned 
why  the  statutory  provisions  requiring 
agencies  to  have  well  developed  plans 
for  coordinated  programs  of  training 
were  omitted. 

Response.  A  change  has  been  made. 
Section  200.60(d)  reflects  the  statutory 
provisions  in  Section  124(1)  of  Title  I  that 
require  agencies  to  have  well  developed 
plans  for  coordinated  programs  of 
training. 

Comment.  One  commenter 
recommended  revising  the  language  in 
this  section  to  specifically  provide  that 
while  agencies  must  have  a  joint 
training  program  for  aides  and 
professional  staff,  some  training  may  be 
provided  to  aides  without  professional 
staff  present. 

Response.  No  change  has  been  made. 
The  language  in  this  section  does  not 
preclude  such  training. 

Comment.  One  commenter 
recommended  requiring  new  aides  and 
volimteers  to  be  trained  as  they  enter 
the  project. 

Response.  A  change  has  been  made. 
Section  200.60(b)  now  requires  training 
to  be  provided  as  needed,  thereby 
covering  the  training  of  new  aides  and 
volunteers  as  they  enter  the  project. 

Comment.  One  commenter  questioned 
the  inclusion  of  paragraph  (a)  which 
requires  that  training  of  Title  I 
volunteers  and  aides  be  directly  related 
to  Title  I  services  to  be  provided. 

Response.  No  change  has  been  made. 
Title  I  funds  must  be  used  to  provide 
services  which  contribute  particularly 
toward  meeting  the  special  educational 
needs  of  educationally  deprived 
children.  Accordingly,  Title  I  training 
must  relate  directly  to  the  services  to  be 
provided  under  the  Title  I  project. 


§  200.61  Noninstructional  duties. 

Comment.  Several  commenters 
questioned  allowing  regular  supervision 
of  any  homeroom  as  an  acceptable 
noninstructional  duty  for  Title  I 
personnel. 

Response.  A  change  has  been  made. 
Section  200.61(a)(3)  speciHcally 
prohibits  assigning  Title  I  personnel  to 
homeroom  supervision.  Since  regular 
supervision  of  a  homeroom  does  not 
meet  the  statutory  criterion  that  any 
noninstructional  duty  be  rotating,  it  may 
not  be  performed  at  Title  I  expense. 

Comment.  One  commenter  objected  to 
allowing  Title  I  staff  to  perform  any 
noninstructional  duties. 

Response.  No  change  has  been  made. 
Section  134  of  Title  I  authorizes  the  use 
of  not  more  than  10  percent  of  Title  I 
staff  members’  time  to  carry  out  certain 
noninstructional  duties. 

Comment.  One  commenter  objected  to 
the  language  in  paragraph  (a)(3)  as 
requiring  LEAs  to  discriminate  between 
different  classes  of  personnel  (Title  I 
and  non-Title  I)  within  a  single  school. 

Response.  No  change  has  been  made. 
Section  134  of  the  Title  I-statute 
authorizes  only  certain  limited 
noninstructional  duties  for  staff  paid 
with  Title  1  funds;  thus  the  distinction  is 
necessary. 

Comment.  Several  commenters 
reconunended  including  a  provision 
limiting  the  proportion  of  'Title  1  staff 
who  perform  noninstructional  duties  to 
the  proportion  of  non-Title  I  staff  who 
perform  such  duties. 

Response.  No  change  has  been  made. 
The  proportion  referred  to  in 
§  200.61(a)(5)  is  the  proportion  of  total 
staff  time  spent  performing 
noninstructional  duties.  Therefore,  the 
proportion  of  staff  members  who 
perform  a  certain  duty  is  included 
already. 

Comment.  One  commenter  questioned 
why  the  statutory  term  “personnel  paid 
entirely  with  Title  I  funds”  was 
interpreted  as  “instructional  personnel 
paid  with  Title  I  firnds.” 

Response.  A  change  has  been  made. 
Section  200.61(a)  uses  the  statutory  term 
“personnel  paid  entirely  with  Title  I 
funds.” 

Comment.  One  commenter 
recommended  revising  the  example  in 
§  200.61(a)(3)  dealing  with  substitute 
teaching  to  specify  that  only  substitute 
teaching  of  a  non-Title  I  class  is 
prohibited. 

Response.  A  change  has  been  made. 
The  phrase  “of  a  non-Title  I  class”  was 
added  in  §  200.61(a)(3)  to  clarify  that 
substitute  teaching  of  a  Title  1  class  is 
not  prohibited. 
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Comment  One  conunenter 
recommended  that  paragraph  (a](5)  be 
revised  to  specify  that  the  proportion  of 
time  Title  I  staff  members  spend 
performing  nonir.structicnal  duties  may 
not  exceed  the  proportion  of  time 
similarly  situated  persormel  at  the  same 
school  site  spend  performing  the  same 
duties. 

Response.  A  change  has  been  made. 
The  phrase  “at  the  same  school  site” 
was  added  to  §  200.61[a}(5]. 

Comment  One  comraenter  noted  that 
the  statutory  citation  for  this  section 
was  incorrect. 

Response.  A  change  has  been  made. 
The  authority  is  now  correctly  cited  as 
Section  134  of  Title  I. 

Comment  One  conunenter 
recommended  deletion  of  the 
requirement  that  noninstructional  duties 
performed  by  Title  I  instructional  staff 
be  on  a  rotating  basis. 

Response.  No  change  has  been  made. 
Section  134  of  Title  I  requires  that 
noninstructional  duties  be  limited, 
rotating,  and  supervisory. 

Comment  One  commenter 
recommended  that  the  meaning  of  the 
term  “supervisory"  be  clarified. 

Response.  No  change  has  been  made. 
The  term  “supervisory”  refers  to  duties 
which  involve  a  staff  member  who  is  in 
charge  of  a  number  of  students  during 
some  portion  of  the  day  when  tlie 
students  are  not  in  a  classroom  or  under 
the  super\'ision  of  their  regular 
classroom  teacher. 

Comment  One  commenter 
recommended  including  a  definition  of 
“similarly  situated  persormel”  that 
specifies  that  these  personnel  are 
persons  not  paid  with  Title  I  funds  who 
perform  the  same  functions  and  are 
considered  to  be  in  tlie  same  category 
(such  as  teachers  or  aides)  as  Title  I 
personnel  who  perform  noninstructional 
duties. 

Response.  No  change  has  been  made. 

It  is  intended  that  this  term  be 
interpreted  in  the  manner  suggested  by 
the  commenter.  However,  it  is  felt  that 
whether  a  person  is  similarly  situated 
should  be  determined  on  a  case-by-case 
basis. 

Comment  One  commenter  questioned 
the  omission  of  the  phrase  “for  which 
such  similarly  situated  personnel  are 
paid.” 

Response.  No  change  has  been  made. 
Section  20G.61  refers  to  duties  to  which 
both  Title  I  and  State  and  locally  paid 
staff  are  assigned.  Staff  members  are 
not  assigned  to  duties  for  which  they  are 
not  paid. 


§  200.70  Allowable  costs  under 
EDGAR. 

Comment  One  commenter  felt  the 
term  “certain  indirect  costs”  should  be 
clarified. 

Response.  No  change  has  been  made. 
Rules  governing  indirect  cost  rates  are 
contained  in  34  CFR  Part  76  (EDGAR) 
and  appendices  B  through  D  to  34  CFR 
Part  74. 

Comment  One  commenter 
recommended  revising  this  section  to 
provide  that  Title  I  funds  may  be  used  to 
meet  certain  restricted  indirect  costs, 
rather  than  just  certain  indirect  costs. 

Response.  No  change  has  been  made. 
The  actual  indirect  costs  themselves  are 
not  restricted.  The  amormt  of  Title  I 
funds  which  can  be  used  to  meet  those 
costs  is  restricted. 

§  200.71  Specific  requirements 
concerning  allowable  costs  under  Title 
I. 

Comm.ent  One  commenter  questioned 
whether  volunteers  may  be  reimbursed 
with  Title  I  funds. 

Response.  A  change  has  been  made. 
Section  200.82  authorizes  the 
reimbursement  of  vohmteers  with  Title  I 
funds  for  certain  expenses  directly 
related  to  the  performance  of  their 
duties  as  volunteers  in  a  Title  I  project. 

§  200.74  Use  of  Title  I  funds  for  health, 
nutrition,  or  social  services. 

Comment  One  commenter 
recommended  deletion  of  this  section  as 
redundant,  stating  that  the  provision  is 
covered  in  §  200.41. 

Response.  No  change  has  been  made. 
This  section  authorizes  use  of  funds  for 
support  services:  §  200.41  contains  the 
requirements  which  must  be  met  in 
order  actually  to  provide  support 
services. 

§  200.75  Use  of  Title  I  funds  for 
training  eligible  persons. 

Comment.  One  commenter 
recommended  including  parents  under 
persons  for  whom  training  may  be 
provided  using  Title  1  funds. 

Response.  No  change  has  been  made. 
Section  200.79  and  34  CFR  201.181- 
201.162  specifically  deal  with  training 
and  allowable  costs  for  parents. 

Comm.ent  One  commenter 
recommended  specifically  mentioning 
teacher  centers  as  acceptable  ways  of 
providing  inservice  training. 

Response.  No  change  has  been  made. 
Methods  of  providing  inser\'ice  training 
are  chosen  at  the  discretion  of  the 
applicant  agency  with  SEA  approval. 

Comment.  One  commenter 
recommended  deletion  of  the 
requirement  in  paragraph  (a)(2)  that,  in 
order  to  receive  training  under  Title  I, 


staff  paid  with  non -Federal  funds  must 
provide  services  to  children 
participating  in  the  Title  I  project.  The 
commenter  also  recoiiunended  requiring 
SEA  approval  for  any  Title  I  funded 
training  of  non-federally  paid  staff. 

Response.  No  change  has  been  made. 
Since  no  benefit  would  accrue  to  Title  I 
participants  from  training  instructional 
staff  which  do  not  provide  the  Title  I 
participants  any  services,  such  training 
is  not  authorized  under  Title  I. 
Application  approval  by  SEAs  and  State 
rulemaking  authority  give  SEAs 
considerable  opportunity  to  regulate 
Title  I  funded  training  of  non-Title  I 
staff. 

Comment  One  commenter 
reconunended  clarifying  exactly  which 
staff  members  may  be  trained  using 
Title  I  funds. 

Response.  No  change  has  been  made. 
The  present  language  sets  out  adequate 
criteria  for  determining  whether  a  given 
staff  member  may  be  provided  training 
at  Title  I  expense. 

Comment  One  commenter  questioned 
why  the  regulations  provide  for  training 
of  principals,  staff  specialists,  and  other 
staff  members  at  Title  I  expense. 

Response.  No  change  has  been  made. 
In  many  Title  I  projects,  locally  paid 
curriculum  specialists  provide  extensive 
supervisory  assistance  to  Title  I 
insbuctional  personnel.  Principals  in 
Title  I  schools  may  also  need  training 
since  they  must  understand  the  Title  1 
projects  thoroughly  in  order  to 
administer  them  effectively  at  the  school 
level. 

Comment.  One  commenter 
recommended  referring  to  education 
aides  in  paragraph  (a)(1)  as  persons 
eligible  for  training  at  Title  I  expense. 

Response.  No  change  has  been  made. 
Education  aides  are  already  included  in 
§  200.75(a)(1)  as  staff  paid  with  Title  I 
funds. 

Comment.  One  commenter  questioned 
the  inclusion  of  the  requirements  of 
paragraph  (b)  concerning  the  scope  of 
the  training  provided  with  Title  1  funds. 

Response.  No  change  has  been  made. 
The  requirements  in  §  200.75(b)  are 
necessary  to  ensure  that  Title  i  funds 
are  expended  to  provide  services  which 
contribute  particularly  to  meeting  the 
special  educational  needs  of 
educationally  deprived  children. 

§  200.76  Use  of  Title  I  funds  for  bonus 
pay. 

Comment  Several  commenters 
requested  more  guidance  as  to  whom 
and  under  what  conditions  bonus  pay 
may  be  paid. 

Response.  No  change  has  been  made. 
The  regulations  are  designed  to  provide 
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flexibility  for  LEAs  and  State  agencies 
to  decide  who  should  receive  bonus  pay. 

§  200.77  Use  of  Title  I  funds  for 
evaluation. 

Comment.  One  commenter  pointed  out 
that  neither  this  section  nor  §  200.130 
which  it  references  addresses  the  issue 
of  use  of  Title  I  funds. 

Response.  A  change  has  been  made. 
Section  200.77  now  specifies  that 
evaluation  is  one  category  of  costs  that 
may  be  paid  from  Title  I  funds.  The 
ev  aluation  itself  must  be  appropriate 
and  reasonable. 

§  200.78  LEA 's  use  of  Title  I  fimds  for 
selecting  children  to  receive  Title  I 
services. 

Comment.  One  commenter 
recommended  that  an  LEA  be  permitted 
to  select  children  to  receive  Title  I 
services  based  on  economic  as  well  as 
educational  criteria. 

Response.  No  change  has  been  made. 
Section  123(a)  of  Title  I  requires  that 
children  be  selected  for  Title  I  services 
based  on  educational  criteria  only. 

Comment.  One  commenter  requested 
that  this  section  be  claribed  and 
examples  provided. 

Response.  No  change  has  been  made. 
34  CFR  201.103  contains  detailed 
requirements  concerning  selection  of 
participants.  34  CFR  Parts  202,  302,  and 
204  also  contain  provisions  concerning 
the  selection  of  participants. 

Comment.  One  commenter  questioned 
both  the  necessity  and  the  legal 
authority  for  this  section. 

Response.  A  change  has  been  made. 
The  authority.  Section  124(a}  of  Title  I, 
has  been  added.  The  provision  is 
necessary  to  clarify  widespread 
confusion  concerning  which  steps  in  the 
needs  assessment/student  selection 
process  may  be  paid  for  using  Title  I 
funds. 

§  200.79  LEA 's  use  of  Title  I  funds  for 
expenses  related  to  advisory  councils. 

Comment.  One  commenter  requested 
that  this  section  include  a  provision 
requiring  Title  I  funds  which  are  used 
for  project  area  and  project  school 
advisory  council  activities  be  used  in 
accordance  with  LEA  policies  for 
advisory  council  activities. 

Response.  No  change  has  been  made. 
LEA’S  may  require  this  under  their 
authority  in  34  CFR  201.162(b)(1). 

Comment.  One  commenter 
recommended  deletion  of  this  section  as 
the  provisions  are  contained  in  34  CFR 
201.162. 

Response.  No  change  has  been  made. 
This  section  authorizes  use  of  Title  I 
funds  for  expenses  related  to  advisory 
councils.  34  CFR  201.162  contains  the 


requirements  which  must  be  met  in 
order  actually  to  use  funds  for  that 
purpose. 

§  200.80  Use  of  Title  I  funds  for 
construction. 

Comment.  One  commenter  questioned 
the  inclusion  of  the  special  restrictions 
in  paragraph  (b)(2)  requiring  agencies  to 
make  every  reasonable  effort  to  pay  for 
construction  before  using  Title  I  funds. 

Response.  No  change  has  been  made. 
The  requirement  is  necessary  to  ensure 
that  Title  I  funds  are  not  used  for 
construction  which  would  have  been 
paid  for  from  other  sources  in  the 
absence  of  Title  I. 

§  200.81  Use  of  Title  I  funds  for 
equipment. 

Comment.  One  commenter 
recommended  including  supplies  under 
this  section. 

Response.  No  change  has  been  made. 
Section  200.81  is  intended  only  to 
authorize  the  purchase  of  equipment 
with  Title  I  funds  and  to  outline  the 
criteria  of  need  which  must  be  met  in 
order  to  purchase  it.  Since  these 
restrictions  apply  specifically  to 
equipment,  supplies  were  not  included 
in  the  section. 

Comment.  One  commenter 
recommended  requiring  applications  to 
include  justifications  for  equipment 
purchases. 

Response.  No  change  has  been  made. 
Section  200.113(a)  requires  applicant 
agencies  to  include  budgets  in  their 
annual  updates,  and  §  200.113(b) 
requires  SEA  approval  of  amendments 
to  the  application  whenever  an  agency 
vdshes  to  purchase  equipment.  These 
requirements  are  sufficient  to  ensure 
that  justification  is  provided  for 
equipment  purchases. 

Comment.  One  commenter 
recommended  deletion  of  paragraphs  (b) 
and  (c)  of  this  section  on  the  grounds 
that  the  requirements  in  those  sections 
are  subjective,  ambiguous,  and  provide 
no  practical  standard. 

Response.  No  change  has  been  made. 
Although  these  standards  do  require 
agencies  to  interpret  the  term  “every 
reasonable  effort,”  the  substance  of  the 
standards  is  necessary  to  ensme  that 
Title  I  is  fully  a  supplemental  program. 

Comment.  One  commenter 
recommended  deletion  of  this  section. 

Response.  No  change  has  been  made. 
Section  200.81  is  necessary  to  ensure 
that  equipment  is  purchased  with  Title  I 
funds  only  when  necessary. 


Subpart  E — Fiscal  Requirements  That 
Apply  to  All  Agencies  That  Receive 
Title  I  Funds 

§  200.90  Maintenance  of  effort. 

Comment.  Several  commenters 
reconunended  increasing  the  two 
percent  tolerance  to  three,  four,  or  five 
percent.  Another  conunenter 
recommended  that  no  tolerance  be 
provided,  and  that  the  statutory 
language  be  observed. 

Response.  A  change  has  been  made. 
'The  legislative  history  of  Pub.  L.  95-561 
clearly  indicates  that  the  five  percent 
tolerance  previously  permitted  is  not 
acceptable.  In  conformance  with  the 
statutory  language,  all  tolerance  has 
been  eliminated,  and.  agencies  must 
maintain  100  percent  of  their  fiscal 
effort. 

Comment.  One  commenter  requested 
that  agencies  be  allowed  to  compute 
maintenance  of  effort  on  the  basis  of 
average  daily  membership  (ADM)  or 
enrollment,  rather  than  on  average  daily 
attendance  (ADA). 

Response.  A  change  has  been  made. 

In  §  200.90(b),  agencies  have  the  option 
of  using  ei^er  ADA  or  ADM  in 
computing  maintenance  of  effort. 

Comment.  Several  commenters 
recommended  that  maintenance  of  effort 
determinations  be  based  on  some 
measure  of  services  other  than  level  of 
expenditures. 

Response.  No  change  has  been  made. 
Section  126(a)  of  Title  I,  upon  which  the 
requirements  in  §  200.90  are  based, 
requires  that  agencies  maintain 
“combined  fiscal  effort”  in  order  to 
qualify  to  receive  Title  I  fimds. 
Therefore,  there  is  no  statutory  basis  for 
determining  compliance  with 
maintenance  of  effort  on  the  basis  of 
anything  other  than  level  of 
expenditures. 

Comment.  One  commenter  objected  to 
the  prohibition  in  paragraph  (a)(2) 
against  using,  as  a  second  preceding 
year,  a  year  which  was  not  previously 
used  as  a  first  preceding  year. 

Response.  No  change  has  been  made. 
This  provision  in  §  200.90(a)(2)  is 
necessary  to  prevent  an  agency  from 
significantly  reducing  fiscal  effort  in  a 
given  year  and  yet  not  reflecting  that 
reduction  on  its  maintenance  of  effort 
determination,  thereby  circumventing 
the  requirement  of  Section  126(a)  of 
Title  I. 

Comment.  One  commenter 
recommended  that,  in  making  * 
determinations  of  substantial 
compliance,  such  factors  as  efficiency 
and  the  effort  of  withheld  Title  I  funds 
on  the  educational  deprivation  within  a 
school  district  be  considered. 
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Other  commenters,  however, 
questioned  whether  a  substantial 
compliance  standard  was  authorized, 
and  whether  this  standard  was  unduly 
vague. 

Response.  A  change  has  been  made. 
This  provision  was  included  to  cover  a 
limited  class  of  situations — for  example, 
when  the  retirement  of  a  senior  level 
teacher  in  a  small  district  measurably 
affects  the  level  of  expenditures 
maintained.  However,  since  questions 
have  been  raised  suggestiog  that  this 
provision  might  be  abused,  and  since  the 
exercise  of  discretion  to  accept 
substantial  compliance  in  such 
circumstances  is  not  expressly 
authorized  by  the  Title  I  statute,  this 
provision  has  been  deleted. 

Comment.  One  commenter  objected 
that  paragraph  (a](2]  of  this  section  was 
inconsistent  widi  previous  Departmental 
guidance  interpreting  the  “preceding 
fiscal  year"  provision  (ESEA  Title  I 
Program  Directive  INST.  AlOl-8).  The 
commenter  recommended  that  the 
section  be  revised  to  conform  to  that 
guidance. 

Response.  No  change  has  been  made. 
The  program  directive  provided 
agencies  a  one-time-only  option  of 
comparing  either  one  of  two  sets  of 
.fiscal  years  in  making  maintenance  of 
effort  determinations.  The  prohibition  in 
§  200.90(a](2]  is  necessary  to  prevent 
agencies  from  completely  circumventing 
the  maintenance  of  effort  requirement. 

Comment.  One  commenter  questioned 
whether  the  term  “community  services” 
as  used  in  paragraph  (d](l}  includes 
locally  funded  community  education 
programs.  It  was  recommended  that 
community  services  be  deleted  as  an 
expenditure  that  caimot  be  considered  if 
it  does  include  such  programs. 

Response.  No  change  has  been  made. 
The  definition  of  “current  expenditures" 
in  Section  198  of  Title  I  excludes 
community  services. 

Comment.  One  commenter  questioned 
the  necessity  of  paragraph  (a](2),  since 
the  Department  sets  a  closing  date  for 
applications  each  year. 

Response.  No  change  has  been  made. 
The  Department  sets  no  closing  date  for 
applications  to  the  SEA  from  agencies 
operating  projects. 

Comment.  One  commenter  questioned 
why  rounding  off  of  expenditures  was 
felt  to  be  necessary. 

Response.  No  change  has  been  made. 
Rounding  off  of  figures  to  an  even  dollar 
amount  has  been  an  accepted  practice 
designed  to  ensure  that  expenditures  are 
maintained  at  the  same  basic  level  as 
the  year  before,  without  penalizing 
agencies  for  relatively  minor  changes  in 
expenditure  levels  that  may  be 
attributable  to  mere  statistical 


variations.  The  levels  at  which  agencies 
are  permitted  to  roimd  ofr  are  not 
believed  to  allow  a  significant  decrease 
in  fiscal  effort. 

Comment.  One  commenter 
recommended  including  a  statement  in 
this  section  explaining  what  happens 
when  an  agency  fails  either  to  maintain 
efiort  or  receive  a  waiver. 

Response.  No  change  has  been  made. 
If  an  agency  has  failed  either  to 
maintain  effort  or  to  receive  a  waiver, 
the  SEA  may  not  approve  the  agency’s 
Title  I  application.  ’The  agency  may  not 
expend  funds  unless  its  application  has 
been  approved. 

Comment  One  commenter  requested 
clarification  as  to  whether  an  agency 
may  expend  Title  I  funds  pending 
decisions  on  requests  for  maintenance 
of  effort  waivers. 

Response.  No  change  has  been  made. 
Section  200.90  states  that  an  SEA  may 
not  approve  an  agency’s  application 
unless  the  agency  has  either  maintained 
effort  or  secured  a  waiver,  and  funds 
may  not  be  expended  unless  the 
application  is  approved,  m  situations 
where  agencies  are  in  the  second  and 
third  year  of  a  three-year  application, 
the  SEA  must  suspend  approval  each 
year  pending  maintenance  of  effort 
determinations. 

Comment  One  commenter  requested 
a  revision  providing  relief  for  L^s 
which  must  reduce  staff  due  to  reduced 
enrollment. 

Response.  No  change  has  been  made. 
Section  200.90(a]  authorizes  agencies  to 
compute  maintenance  of  effort  on  a  per 
pupil  basis,  thereby  eliminating  staff 
reductions  which  are  commensurate 
with  enrollment  decreases  as  a  problem 
in  maintaining  fiscal  effort. 

§  200.91  Waiver  of  the  maintenance  of 
effort  requirement. 

Comment  One  commenter 
recommended  including  time  limits  for 
the  Secretary’s  action  on  requests  for 
waivers  of  maintenance  of  effort. 

Response.  No  change  has  been  made. 
The  Secretary  will  process  all  requests 
for  maintenance  of  effort  waivers  in  an 
expeditious  manner. 

Comment  One  commenter 
recommended  considering  the  adverse 
effect  of  withholding  Title  I  funds  when 
making  waiver  determinations. 

Response.  No  change  has  been  made. 
The  statute  does  not  provide  for 
consideration  of  the  efrect  of 
withholding  Title  I  funds  in  making 
waiver  determinations. 

Comment  Several  commenters 
objected  to  the  exclusion  of  referenda, 
or  acts  of  State  legislatures,  school 
boards,  or  other  governmental  bodies  as 


circumstances  which  qualify  for  a 
waiver  of  maintenance  of  effort. 

Response.  No  change  has  been  made. 
Section  126(a]  of  Title  I  authorizes  the 
Secretary  to  waive  the  maintenance  of 
effort  requirement  only  in  the  event  that 
an  agency  fails  to  maintain  effort  due  to 
exceptional  and  unforeseen 
circumstances.  Since  the  voluntary 
action  of  a  governmental  body,  be  it  an 
electorate  or  a  legislature,  cannot  be 
unforeseen,  reductions  in  fiscal  effort 
due  to  those  actions  do  not  meet  the 
statutory  criteria  for  a  waiver  by  the 
Secretary. 

Comment  One  commenter  requested 
that  greater  flexibility  be  provided  in 
granting  waivers. 

Response.  No  change  has  been  made. 
The  language  in  this  section  provides 
the  Secretary  the  maximum  flexibility 
authorized  by  Section  126(a)(2)  of  the 
Title  I  statute. 

Comment  One  commenter  suggested 
requiring  the  approval  of  the  district 
advisory  council  before  an  LEA  requests 
a  waiver. 

Response.  No  change  has  been  made. 
There  is  no  statutory  authority  for 
requiring  district  advisory  council 
approval  of  a  request  for  a  waiver  of  the 
maintenance  of  effort  requirement. 

Comment  One  commenter  requested 
that  the  term  “exceptional  and 
unforeseen  circumstances"  be  defined 
and  that  examples  be  provided. 

Response.  No  change  has  been  made. 
Examples  of  exceptional  and  unforeseen 
circumstances  are  provided.  Including  a 
more  specific  definition  of  the  term 
could  limit  the  Secretary’s  flexibility  in 
granting  waivers,  as  needed,  in 
appropriate  circiunstances. 

Comment  One  conunenter 
recommended  that  this  section  provide 
for  more  direct  involvement  of  die  SEA 
in  requests  for  waivers  of  maintenance 
of  effort. 

Response.  No  change  has  been  made. 
Under  Section  126(a)(2)  of  the  Title  I 
statute,  only  the  Secretary  is  authorized 
to  waive  the  maintenance  of  effort 
requirement;  therefore,  there  is  no  need 
for  direct  SEA  involvement  in  waiver 
requests. 

Comment.  One  commenter  asked  why 
paragraph  (d)(3)  does  not  specify  that, 
for  all  years  subsequent  to  the  year  in 
which  a  waiver  is  granted,  agencies 
must  determine  compliance  with  the 
basic  maintenance  of  effort  requirement 
on  the  basis  of  the  level  of  effort  that 
would  have  been  required  had  the 
waiver  not  been  granted. 

Response.  No  change  has  been  made. 
Section  200.91(d)(3)  requires  that  “for 
the  fiscal  year  immediately  following 
the  fiscal  year  for  which  the  waiver  was 
granted,  the  SEA  shall  determine  the 
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affected  agency’s  compliance  with  the 
basic  standard  required  if  the  affected 
agency  had  not  be  granted  the  waiver.” 
However,  if  the  affected  agency’s  level 
of  fiscal  effort  increases  in  subsequent 
years,  that  agency’s  compliance  with  the 
basic  standard  will  be  based  on  those 
higher  levels,  not  the  level  which  would 
have  been  required  had  a  waiver  not 
been  granted. 

Comment.  One  commenter  questioned 
the  inclusion  of  an  extended  strike  as 
grounds  for  a  waiver  of  the  maintenance 
of  effort  requirement. 

Response.  A  change  has  been  made. 
An  extended  strike  has  been  deleted  as 
a  specific  basis  for  a  waiver  since  it  is 
not  in  all  cases  exceptional  and 
unforeseen.  However,  an  extended 
strike  may  qualify  an  agency  for  a 
waiver  under  the  general  criteria  in 
§  200.91(c)(21(iv)  if  the  strike  is 
exceptional  and  unforeseen. 

Comment.  One  commenter  asked 
what  situations  the  provision  in 
paragraph  (c)(2)(iii)  was  intended  to 
address. 

Response.  No  change  has  been  made. 
A  loss  of  impact  aid  money  is  one  type 
of  situation  which  this  provision  would 
cover. 

Comment  One  commenter  questioned 
why  a  double  levy  failure  was  not 
included  as  groimds  for  a  waiver. 

Response.  No  change  has  been  made. 
A  double  levy  failure  is  essentially  a 
voluntary  act  and  as  such  is  not  grounds 
for  a  waiver. 

Comment  One  commenter  questioned 
why  paragraph  (d)  transferred  to  an 
SEA  the  Secretary’s  responsibility  for 
reducing  the  allocation  of  an  agency  to 
whom  a  waiver  has  been  granted. 

Response.  No  change  has  been  made. 
Since  the  SEA  makes  the  allocations  to 
applicant  agencies,  the  responsibility  for 
reducing  those  allocations  would  fall 
naturally  with  the  SEA. 

§  200.92  Supplement  not  supplant 

Comment.  One  commenter  objected  to 
the  use  of  the  phrase  “to  the  extent 
practical  increase  the  level  of  funds”  as 
unclear. 

Response.  No  change  has  been  made. 
That  phrase  comes  directly  from  Section 
126(cj  of  Title  I.  This  basic  requirement 
is  discussed  at  greater  length  in  34  CFR 
201.130-201.143. 

§  200.93  Excess  Costs. 

Comment  One  commenter  questioned 
the  use  of  instructional  time  rather  than 
simply  expenditures  as  a  means  of 
implementing  the  excess  costs 
requirement. 

Response.  A  change  has  been  made. 
Section  126(b)  of  Title  I  requires  that 
Title  I  funds  only  be  used  to  meet 


“excess  costs”  of  Title  I  instruction — 
that  is.  costs  over  and  above  an 
agency’s  average  per  pupil  expenditures, 
by  grade  level  or  levels,  for  all  pupils  in 
the  grades  included  in  the  agency’s  Title 
I  project.  Records  are  not  routinely  kept 
of  such  expenditures  on  a  grade  level 
basis.  Moreover,  the  provision  of  Title  I 
services  itself  introduces  an  element  of 
uncertainty  into  this  calculation.  This  is 
because,  at  least  in  theory,  except  where 
Title  I  services  are  provided  outside  of 
regular  school  hours,  use  of  Title  I 
instructional  staff  to  provide  instruction 
to  Title  I  participants  reduces  the 
instructional  load  of  the  regular 
instructional  staff.  It  may  therefore 
result  in  incremental  inceases  in  per 
pupil  expenditures  for  non-Title  I 
participants.  Non-Title  I  funds  would 
then  have  to  be  used  to  provide 
comparable  incremental  increases  to 
Title  I  participants  in  conformance  with 
the  statutory  standard. 

The  Department  has  long  recognized, 
however,  that  the  excess  costs 
provisions  were  not  intended  to  require 
shifting  of  State  and  local  expenditures 
to  cover  incidental  shifts  in  instructional 
costs,  within  limits,  where  regular 
teachers  remained  responsible  for  the 
instruction  of  Title  I  participants. 

It  has  also  concluded  that  the  most 
satisfactory  way  to  identify  situations  in 
which  such  continuing  responsibility  can 
be  maintained  is  to  look  to  instructional 
time.  Since  instructional  time  serves  as 
a  proxy  for  instructional  costs,  it  will 
also,  in  time,  approximate  per  pupil 
expenditures.  ’llie  regulations  have  been 
substantially  revised,  in  this  final 
revision,  to  provide  several  models  of 
compliance  with  these  requirements. 

Comment  A  number  of  commenters 
objected  to  the  restriction  of  20  percent 
on  the  amount  of  regular  program 
instruction  by  a  particular  teacher  that  a 
Title  I  program  may  displace  before 
allocation  of  some  State  and  local  funds 
to  the  Title  I  project  is  required. 

Response.  A  change  has  been  made. 
Models  are  provided,  under  the  revised 
regulations,  for  observing  the  excess 
costs  requirement  without  allocating 
State  and  local  funds  to  the  Title  I 
project.  These  models  identify  cases  in 
which,  because  the  instructional  time 
away  from  a  regular  teacher  is  limited, 
the  Secretary  believes  that  teachers  can 
continue  effectively  to  be  responsible 
for  a  Title  I  participant’s  instruction  in 
coordination  with  Title  I  instructional 
staff.  In  such  cases,  there  is  no 
substantial  shift  in  teaching  load,  and 
therefore  expenditures,  in  violation  of 
the  excess  costs  requirement. 

Where,  however,  a  substantial 
amount  of  instructional  time  is  spent 
away  from  the  regular  instructor,  the 


Secretary  believes  that  the  regular 
instructor  can  no  longer  effectively 
oversee  a  child’s  program  or  provide 
supplemental  instruction  during  the 
remaining  instructional  time  together  to 
compensate  for  that  which  has  been 
missed.  Moreover,  some  limitation  is 
necessary  to  preclude  large-scale 
alteration  of  staffing  patterns  which 
might  result,  for  example,  if  including  a 
significant  number  of  children  in  a  Title 
I  project  allowed  a  school  as  a  matter  of 
practice  to  significantly  reduce  pupil- 
teacher  ratios  in  non-Title  I  classes  or  to 
reduce  the  number  of  such  classes  it 
would  otherwise  be  required  to  staff. 

Models  for  replacement  projects  and 
extended  pull-out  projects  have  been 
included  to  provide  appropriate 
guidance  in  order  to  prevent  these 
violations.  The  standard  of  25  percent, 
rather  that  20  percent,  of  instructional 
time  has  been  used  in  the  final 
regulations  to  provide  as  much 
flexibility  as  possible  for  schools  using 
various  methods  of  dividing 
instructional  time,  including  provision  of 
instruction  in  certain  basic  subjects  only 
four,  rather  than  five,  times  per  week. 

Comment  One  commenter  requested 
clarification  of  the  term  “the  time  ,  .  . 
spent  receiving  instruction  from  a 
particular  teacher ...” 

Response.  No  change  has  been  made 
in  the  regulatory  language.  Additional 
models  and  examples  have  been  added 
to  assist  in  the  application  of  this 
standard. 

Comment.  One  commenter 
recommended  deletion  of  paragraph 
(d)(1)  which  requires  that  records  be 
kept  which  demonstrate  that  Title  I  pays 
for  only  the  excess  costs  of  projects. 

Response.  A  change  has  been  made. 
The  revised  excess  costs  provisions 
describe  five  different  project  designs 
which,  if  implemented  as  described,  can 
be  designed  and  implemented  so  as  to 
satisfy  the  excess  costs  requirement 
without  the  need  for  excessive 
recordkeeping.  Agencies  which  operate 
projects  that  do  not  correspond  to  any  of 
the  five  project  designs  described  in 
§  200.94(b)-<f)  must  still  comply  with  the 
excess  costs  requirement  in  Section 
126(b)  of  Title  I.  Such  agencies  must 
maintain  records  to  demonstrate  their 
compliance,  as  required  by  34  CFR 
76.731  of  EDGAR. 

Comment  Several  commenters 
recommended  deletion  of  the  provision 
which  allows  agencies  to  round  down  to 
a  whole  number  the  number  of  State  and 
locally  paid  staff  required  under  an 
excess  costs  program. 

Response.  A  change  has  been  made. 
Agencies  may  now  round  to  the  nearest 
whole  number  if  they  provide  staff  to 
the  Title  I  project. 
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Comment.  Several  commenters 
recommended  including  examples  or 
illustrations  of  how  the  standard  is 
actually  applied  to  programs. 

Response.  A  change  has  been  made. 
The  revised  excess  costs  provisions 
include  examples  of  four  of  the  five 
different  project  designs  described.  The 
only  design  for  which  an  example  is  not 
included  is  the  "add  on  project”  which 
involves  providing  Title  I  services 
during  times  when  students  normally 
receive  no  regular  instruction. 

Comment.  One  commenter 
recommended  that  this  section  state  the 
Department’s  position  with  respect  to 
awarding  high  school  graduation  credit 
for  instruction  provided  under  Title  I. 

Response.  A  change  has  been  made. 
Section  2(X).94(h)  states  the 
Department’s  position  with  respect  to 
the  award  of  credits,  for  purposes  of 
graduation,  to  students  participating  in 
Title  I  projects.  The  awarding  of  credits 
for  participation  in  a  Title  I  project  is 
entirely  a  State  and  local  matter. 

Comment.  Several  commenters 
recommended  that  this  section 
specifically  explain  how  the  standard 
applies  to  in-class  and  pull-out  program 
designs. 

Response.  A  change  has  been  made. 
The  revised  excess  costs  provisions 
describe  and  provide  examples  for  four 
types  of  pull-out  and  in-class  project 
designs. 

Comment.  One  commenter 
recommended  speciHcally  stating  the 
relationship  between  the  excess  costs 
requirement  and  the  requirement  that 
Tile  I  funds  supplement,  not  supplant 
State  and  local  funds. 

Response.  No  change  has  been  made 
in  the  regulator^'  language.  However,  the 
detailed  provisions  on  supplementing 
and  not  supplanting  in  34  CFR  201.130- 
201.143  have  been  revised  to  include 
references  and  examples  relating  to  the 
excess  costs  requirement. 

Comment.  Several  commenters 
objected  to  the  percent  of  instructional 
time  standard  as  allowing  widespread 
supplanting. 

Response.  A  change  has  been  made. 
As  described  in  an  earlier  response,  the 
Secretary  believes  that  use  of  an 
instructional  time  standard  is  fully 
justified.  However,  the  regulations  have 
been  revised  to  clarify  the  range  of 
options  available  for  compliance,  and  to 
explain  the  context  in  which  the 
instructional  time  standard  applies. 

Comment.  One  commenter 
recommended  that  handicapped  Title  I 
participants  be  exempted  from  the  20 
percent  restriction. 

Response.  No  change  has  been  made. 
One  of  the  fundamental  principles 
underlying  the  provisions  in  these 


regulations  with  respect  to  the 
participation  of  handicapped  students  in 
Title  I  programs  is  equality  of  treatment. 
To  the  extent  possible,  handicapped  and 
non-handicapped  students  axe  to  be 
treated  equally — that  is,  selected  on  the 
same  basis  and  provided  the  same 
services  as  other  children.  No 
compelling  justification  exists  for 
deviating  from  this  principle  in  the  area 
of  maximum  allowable  displacement  of 
non-Title  I  program  instruction. 

Comment.  Oine  commenter  questioned 
why  the  reference  to  the  most  recent 
year  for  which  satisfactory  data  is 
available  was  omitted  from  paragraph 
(b). 

Response.  A  change  has  been  made. 
The  requirement  that  agencies  use  the 
most  recent  satisfactory  data  available 
in  computing  excess  costs  has  been 
added  in  §  200.93(b]. 

Comment  One  commenter  requested 
clarification  of  the  provision  allowing 
the  maximum  regular  program 
instruction  displacement  to  be 
determined  per  day,  per  week,  or  per 
month. 

Response.  A  change  has  been  made. 
Examples  have  been  added  to  assist  in 
the  implementaton  of  this  requirement. 

Comment  One  commenter  questioned 
what  was  meant  by  the  term,  "by  grade 
level  or  levels”  in  paragraph  (b). 

Response.  No  change  has  been  made. 
This  term  has  the  same  meaning  as 
“grade  or  grades”  in  Section  126(b)  of 
Title  I. 

Subpart  F— State  and  Local 
Administrative  Responsibilities 

§  200.100  Applicability  of  the 
regulations  in  Subpart  F. 

Comment  One  commenter  questioned 
the  omission  of  the  requirement  that  the 
funds  referred  to  in  paragraph  (c)(2}(ii) 
are  to  be  made  available  for  expenditure 
prior  to  the  beginning  of  the  fiscal  year. 

Response.  A  change  has  been  made. 
That  requirement  has  been  added  to 
§  200.100{c)(2)(ii). 

§  200.101  Payments  for  State 
administration. 

Comment  One  commenter 
recommended  adding  the  phrase 
"proper  and  efficient”  before  the  word 
“performance”  in  para^aph  (a). 

Response.  A  change  has  been  made. 
Under  §  200.101(a)  the  Secretary  pays 
each  State  an  amount  equal  to  the 
amount  spend  by  it  in  the  proper  and 
efficient  performance  of  its  duties  under 
Tide  I. 

Comment  One  commenter 
recommended  that  the  language  in 
paragraph  (a)(1)  be  clarified  by  stating 
that  the  amount  referred  to  in  that 


paragraph  includes  amounts  allocated  to 
the  State  for  payments  to  LEA's  and 
State  agencies. 

Response.  A  change  has  been  made. 
Section  200.101(a)(1)  has  been  revised 
specifically  to  include  amounts  for 
payments  to  LEAs  and  State  agencies. 

Comment.  One  commenter 
recommended  revising  paragraph 
(b)(2)(ii)  by  using  the  statutory  term 
“otherwise  available”  rather  than 
“already  being  used”  since  funds  could 
be  available  but  not  being  used. 

Response.  A  change  has  been  made. 
Section  200.101(b)(2)(ii)  has  been  revised 
to  use  the  statutory  term  “funds 
otherwise  available.” 

Comment.  One  commenter 
recommended  using  the  term  “is 
authorized  to  pay”  rather  than  “may 
pay”  in  paragraph  (d)  to  avoid  the 
implication  that  the  ^cretary  could 
withhold  funds  even  if  a  State  fulfills  all 
the  requirements. 

Response.  A  change  has  been  made. 
The  word  “may”  has  been  deleted  fix)m 
§  200.101(d). 

Comment  One  commenter  questioned 
the  omission  of  the  statutory 
requirement  that  activities  under 
paragraph  (d)(1)  be  directly  and 
exclusively  related  to  the  enforcement 
of  Titles  I  and  IV. 

Response.  A  change  has  been  made. 
That  requirement  has  been  added  to 
§  200.101(d)(1). 

§200.110  SEA  approval  of  applications 
from  LEAs  and  State  agencies. 

Comment  One  commenter 
recommended  adding  the  provision  that 
SEAs  must  consider  the  factors  in 
paragraphs  (b)(l)-{3)  where  pertinent. 

Response.  A  change  has  been  made. 
The  phrase  “where  pertinent”  has  been 
added  to  §  200.110(b). 

Comment  One  commenter 
recommended  specifying  that  the 
evaluations  referred  to  in  subsection 
(b)(4)  are  evaluations  under  Section 
12^g)  of  Title  I. 

Response.  A  change  has  been  made. 
Section  200.110(b)(4)  now  specifies 
evaluations  under  Section  124(g)  of 
Title  I. 

Comment  One  commenter 
recommended  including  a  provision  in 
this  section  stating  that  the  elective 
date  of  approval  of  an  application  is  the 
date  that  the  application  is  received  by 
the  SEA  in  substantially  approvable 
form. 

Response.  A  change  has  been  made. 
Under  §  200.110(c),  applications  are 
considered  approved  as  of  the  date  on 
which  they  are  received  by  the  SEA  in 
substantially  approvable  form. 

Comment  One  commenter 
recommended  inserting  a  paragraph  in 
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this  section  stating  that  SEA  approval  of 
an  application  does  not  relieve  agencies 
of  the  responsibility  of  complying  with 
all  applicable  requirements. 

Response.  A  change  has  been  made. 
Section  200.110(d)  has  been  added  to 
include  that  proviso. 

Comment.  One  commenter 
recommended  requiring  SEAs  to 
withhold  approval  of  applications  if  any 
complaints  against  the  agency  of 
significant  nature  are  unresolved  while 
approval  of  the  application  is  pending. 

Response.  No  change  has  been  made. 
The  statute  requires  only  that  SEL.\s 
consider  complaints  when  reviewing 
applications  for  approval.  Thus,  there  is 
no  statutory  basis  for  requiring  an  SEA 
to  withhold  approval  merely  because  a 
complaint  is  unresolved. 

Comment.  One  commenter  questioned 
the  requirement  that  SEAs  “consider” 
various  factors,  objecting  that  the  term 
is  too  ambiguous  to  be  useful. 

Response.  No  change  has  been  made. 
The  requirement  that  SEAs  “consider” 
the  factors  in  §  200.110(b)(l)-(4)  is  in 
Section  164(a)  of  Title  I. 

§  200.111  Opportunity  for  a  bearing  on 
application  disapproval 

Comment.  One  commenter 
recommended  revising  paragraph  (b)  to 
provide  that  an  SEA  shall  afford 
opportunity  for  a  hearing  before 
disapproving  an  application. 

Response.  A  change  has  been  made. 
Section  200.111  has  been  revised  to 
provide  that  applicant  agencies  will  be 
afforded  an  opportunity  for  a  hearing 
before  the  SEA  disapproves  an 
application  in  whole  or  in  part. 

§  200.112  Appeal  to  the  Secretary 

Comment.  One  commenter 
recommended  revising  this  section  to 
provide  that  agencies  must  file  notices 
of  intent  to  appeal,  rather  than  the 
appeals  themselves,  within  20  days  of 
receiving  the  SEA’s  final  action 
disapproving  the  agency’s  application. 

Response.  A  change  has  been  made. 
Section  200.112  was  revised  to  provide 
that  only  the  notice  of  intent  to  appeal 
need  be  filed  within  20  days.  Upon 
receiving  a  notice  of  intent  to  appeal,  the 
Secretary  will  contact  the  appellant 
regarding  handling  of  the  appeal. 

§  200.113  Amendments  to  the 
application. 

Comment.  One  commenter 
recommended  deleting  the  phrase 
“three-year”  from  before  “application” 
to  cover  situations  where  applications 
cover  periods  of  less  than  three  years. 

Response.  A  change  has  been  made. 
The  term  “three-year”  modifying 


application  has  been  deleted  from 
§  200.113(a). 

Comment.  One  commenter  questioned 
the  necessity  of  requiring  a  budget  in 
annual  updates  of  Title  I  applications 
since  the  original  application  will 
contain  a  budget  for  all  the  years  of  a 
multi-year  application.  The  commenter 
also  questioned  the  necessity  of 
including  a  statement  of  the  amount  of 
Title  I  funds  carried  over  from  the 
previous  year  and  the  amount  requested 
from  the  agency’s  current  application. 

Response.  No  change  has  been  made. 
Because  it  is  not  possible  to  predict  with 
certainty  the  amount  that  Congress  will 
appropriate  each  year  for  Title  I 
programs  or  the  exact  amount  that  each 
grantee  will  receive,  it  is  necessary  to 
require  annual  submission  of  budgets.  It 
is  necessary  that  the  SEA  know  the 
amount  of  funds  the  agency  plans  to 
expend  in  order  to  effectively  evaluate 
the  appropriateness  of  the  agency’s 
expenditures. 

Comment.  One  commenter  questioned 
the  inclusion  of  the  items  listed  under 
paragraph  (b)(l)-(7)  as  changes  which 
must  be  included  in  amendments  to  the 
application  unless  they  are  the  result  of 
monitoring  or  auditing  activities. 

Response.  No  change  has  been  made. 

It  is  necessary  that  SEAs  remain 
informed  regarding  changes  of  the  types 
described  in  §  200.113(b)(l)-(7)  in  order 
to  administer  effectively  the  projects  in 
their  respective  states. 

Comment.  One  commenter 
recommended  revising  this  section  to 
clarify  that  agencies  may  submit 
applications  for  less  than  three  years 
and  may  submit  amendments  to 
applications  at  any  time. 

Response.  A  change  has  been  made. 
Section  200.113(b)  now  specifies  that 
agencies  shall  submit  amendments 
whenever  they  seek  to  make  changes  in 
their  projects.  Section  200.113(a)  has 
been  revised  by  deleting  the  word 
“three-year”  before  “application.” 

§  200.120  Authority  for  State 
rulemaking. 

Comment.  One  commenter  questioned 
the  omission  from  this  section  of  the 
statutory  requirement  that  State  rules 
not  conflict  with  the  law  and 
regulations. 

Response.  No  change  has  been  made. 
That  provision  is  included  in 
§  200.121(b). 

§  200.121  Limitations  on  State 
rulemaking  authority. 

Comment.  One  commenter  questioned 
the  authority  for  the  limitations  imposed 
in  this  section. 

Response.  No  change  has  been  made. 
Both  GEPA  and  Title  I  prohibit  SEAs 


from  adopting  rules  which  conflict  with 
requirements  under  applicable  Federal 
laws. 

Comment.  One  commenter 
recommended  revising  this  section  to 
allow  SEAs  to  prohibit  practices 
authorized  under  Title  I  if  the  practices 
are  in  violation  of  State  statutory 
requirements  or  State  board  of 
education  policy. 

Response.  No  change  has  been  made. 
The  purpose  of  the  provision  is  to 
prevent  LEAs  and  State  agencies  from 
being  prohibited  by  the  SEA  from 
designing  whatever  tjqje  of  project  they 
select  as  long  as  all  Title  I  requirements 
are  met. 

§  200.122  Examples  of  State 
rulemaking. 

Comment.  A  number  of  commenters 
objected  to  the  prohibition  against  SEAs 
prohibiting  the  use  of  Title  I  funds  for 
services  in  particular  curriculum  areas. 

Response.  A  change  has  been  made. 
Section  200  122(c)  has  been  revised  to 
refer  to  the  authority  retained  by  LEAs, 
under  the  Title  I  statutory  scheme,  to 
decide  what  curriculum  areas  are  to  be 
included  in  Title  1  projects  so  long  as  all 
applicable  requirements  are  met. 

Comment.  One  commenter 
recommended  including,  as  an  example 
of  a  rule  which  an  SEA  may  not  adopt, 
prohibiting  LEAs  from  using  Title  I  funds 
to  serve  students  whose  primary 
language  is  other  than  English. 

Response.  No  change  has  been  made. 
34  CFR  201.132  and  201.141  both  contain 
prohibitions  against  any  automatic 
elimination  from  consideration  of 
students  whose  primary  or  home 
language  is  other  than  English. 

Comment.  One  commenter 
recommended  that  a  definition  of 
curriculum  area  be  provided. 

Response.  No  change  has  been  made. 
For  the  purpose  of  §  200.122,  the  term 
“curriculum  area”  is  synonjnnous  with 
instructional  area,  such  as  language  arts, 
or  mathematics. 

Comment.  One  commenter 
recommended  deletion  of  the  prohibition 
against  SEAs  prescribing  grade  levels  to 
be  included  in  Title  I  projects. 

Response.  No  substantive  change  has 
been  made.  Section  200.122(c)(1) 
provides  that  I.EAs  retain  the  authority 
to  determine  the  grade  levels  that  will 
be  included  in  their  Title  I  projects.  To 
permit  SEAs  to  prescribe  the  grade 
levels  to  be  included  would  undermine 
the  integrity  of  the  needs  assessment 
process  and  would  deprive  LEAs  of  their 
responsibility  for  designing  local 
projects. 

Comments.  Several  commenters 
recommended  deletion  of  paragraph 
(b)(3),  objecting  to  any  SEA  control  over 
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selection  by  application  agencies  of 
curriculum  areas. 

Response.  No  change  has  been  made. 
Although  §  200.122(b)  does  not  authorize 
an  SEA  to  require  the  inclusion  of  a 
particular  curriculum  area  in  a  Title  I 
project,  it  does  permit  the  SEA  to  limit 
the  number  or  categories  of  curriculum 
areas  to  be  included  in  Title  I  projects. 
This  enables  an  SEA  to  limit  the  range 
of  curriculum  areas  as  a  way  of 
preventing  the  dilution  of  Title  I 
services. 

Comment.  One  conunenter 
recommended  revising  paragraph  (c)(2] 
to  provide  that  SEAs  may  prohibit 
agencies  from  including  curriculum 
areas  in  its  Title  I  project  which  are  not 
supported  by  the  needs  assessment. 

Response.  No  change  has  been  made. 
SEAs  already  have  such  authority  under 
§  200.110,  which  provides  that  the  SEA 
shall  not  approve  applications  unless  it 
is  satisfied  ^at  Title  I  funds  will  be  used 
in  accordance  with  all  applicable 
requirements,  including  those  relating  to 
the  needs  assessment. 

§  200.130  Evaluation  procedures. 

Comment.  One  commenter 
recommended  reviewing  this  section  to 
ensure  that  it  is  consistent  with  the 
requirements  in  §  200.160. 

Response.  No  change  has  been  made. 
The  two  sections  do  not  conflict  with 
one  another.  Specific  LEA  evaluation 
reporting  requirements  are  contained  in 
34  CFR  201.178. 

Comment.  One  commenter 
recommended  revising  paragraph  (b)(3) 
to  provide  that  agencies  may  measure 
achievement  gains  over  a  period  of  9  to 
12  months. 

Response.  No  change  has  been  made. 
Section  200.130(b)(3)  implements  the 
requirement  in  Section  124(g)(2)  of  Title 
I  which  requires  measurement  of 
achievement  over  a  period  of  at  least  12 
months  in  order  to  determine  the  extent 
to  which  regular  school  year  programs 
have  sustained  effects  over  the  summer. 
Data  for  an  agency’s  regular  evaluation 
(as  opposed  to  the  special  sustaining 
effects  evaluation)  may  be  collected  at  9 
to  12  month  intervals  in  accordance  with 
34  CFR  201.175(a)(3). 

Comment.  One  commenter  questioned 
why  this  section  omitted  the 
requirement  that  agencies  collect  data 
for  evaluation  purposes. 

Response.  A  change  has  been  made. 
Section  200.130(b)(2)  has  been  revised  to 
require  agencies  to  collect  data,  as 
needed,  for  evaluation  purposes. 

§  200.140  Recordkeeping  requirements. 

Comment.  One  commenter  questioned 
why  the  regulations  omitted  any 
reference  to  the  determination  of  the 


amount  of  Title  I  funds  to  be  paid  in 
cases  where  those  funds  have  not  been  , 
accoimted  for  separately. 

Response.  A  change  has  been  made. 
Section  200.194(b)  now  specifies  how 
that  amount  shall  be  determined. 

Comment.  One  commenter  questioned 
the  omission  of  the  requirement  that 
SEAs  use  fiscal  control  and  funds 
accoimting  procedures  for  Title  I  funds. 

Response.  A  change  has  been  made. 
That  requirement  has  been  added  to 
§  200.140(a). 

Comment.  One  commenter  questioned 
the  rationale  for  the  five  year  period  for 
retention  of  records.  Another  commenter 
requested  clarification  on  whether 
records  must  be  kept  for  five  years  after 
the  end  of  the  fiscal  year  in  which  a 
project  is  operated  or  for  five  years  after 
the  end  of  the  three-year  period  for 
which  an  application  is  approved. 

Response.  No  change  has  been  made. 
Section  437(a)  of  GEPA  requires 
agencies  to  maintain  the  records 
described  in  §  200.140(b)(1)  and  (2)  for 
five  years  after  the  completion  of  Ae 
activities  for  which  the  Title  I  funds  are 
used.  That  language  has  been 
interpreted  in  §  200.140(d)  as  requiring 
records  to  be  retained  for  five  years 
after  the  close  of  the  fiscal  year  in  which 
the  funds  were  spent. 

Comment.  One  commenter  questioned 
why  paragraphs  (a)  and  (b)  require 
records  to  be  kept  at  the  project  level 
rather  than  program  level. 

Response.  No  change  has  been  made. 
Both  'Title  I  and  GEPA  require  records  at 
the  project  level  based  on  the  definition 
of  project  in  §  200.5. 

Comment.  One  commenter  questioned 
the  authority  for  including  paragraphs 
(b)(3)  and  (4)  concerning  records 
showing  compliance  and  significant 
project  experiences  and  results. 

Response.  No  change  has  been  made. 
Section  127(a)  of  Title  I  requires 
agencies  to  keep  records  which  will 
facilitate  an  effective  audit;  such  records 
would  include  those  showing 
compliance.  The  requirement  for  records 
showing  significant  project  experiences 
and  results  is  based  on  the  need  for 
records  with  respect  to  evaluations. 

§  200.141  Access  to  information. 

Comment.  Several  commenters 
requested  that  a  definition  of 
“documents  related  to  a  Title  I  project” 
be  included  in  this  section. 

Response.  No  change  has  been  made. 
A  definition  of  this  term  would  have  to 
be  either  so  general  that  it  would  not  be 
helpful,  or  so  specific  that  it  might 
restrict  access  to  documents  which  may 
be  indirectly  related  to  a  Title  I  project. 

Comment.  Several  commenters 
objected  to  the  requirement  that 


documents  be  specifically  identified  in 
order  to  gain  access  to  them. 

Response.  A  change  has  been  made. 
Section  200.141(a)  was  amended  to 
require  persons  to  identify  the  type  of 
information  or  documents  they  seek, 
rather  than  the  actual  documents. 

Comment.  One  commenter 
recommended  that  persons  be  granted 
an  opportunity  to  inspect  and  copy 
documents,  rather  than  inspect  or  copy 
them. 

Response.  A  change  has  been  made  in 
§  200.141(c)  to  clarify  that  the  section 
does  not  preclude  an  individual  fi'om 
both  inspecting  and  either  copying  or 
requesting  the  agency  to  copy 
documents. 

Comment.  One  commenter  requested 
that  LEAs  be  required  to  distribute  to  all 
advisory  council  members,  documents 
related  to  the  Title  I  project  without  the 
members  having  to  ask  for  them. 

Response.  No  change  has  been  made. 
This  kind  of  requirement  would  place  a 
costly  if  not  impossible  burden  on  some 
LEAs,  particularly  large  ones.  The 
distribution  of  documents  to  LEAs*  Title 
1  advisory  coimcils  is  covered  in  34  CFR 
201.160. 

Comment.  Several  commenters 
questioned  the  reference  in  paragraph 
(a)  to  “its  Title  I  project”  since  most 
Title  I  projects  are  not  operated  by  SEAs 
directly. 

Response.  A  change  has  been  made. 
Section  200.141(a)  now  provides  that  the 
SEA  shall  provide  access  to  any  of  the 
records  related  to  the  Title  I  program  in 
the  State. 

Comment.  One  commenter 
recommended  revising  this  section  to 
require  that  all  correspondence  relative 
to  Title  I  going  from  the  SEA  to  the  LEA 
also  be  sent  to  the  district  advisory 
council. 

Response.  No  change  has  been  made 
in  this  section.  However,  34  CFR  201.160 
implements  all  statutory  requirements 
concerning  the  provision  of  information 
to  advisory  coimcils. 

Comment  Several  commenters 
requested  clarification  of  the  term 
“reasonable  cost”  as  used  in  paragraph 
(c)(2). 

Response.  No  change  has  been  made. 
The  term  “reasonable  cost”  is  intended 
to  authorize  agencies  to  charge  an 
amount  approximately  equal  to  the 
agency's  cost  of  making  the  copies. 

§  200.142  Access  by  State  and  Federal 
auditors. 

Comment.  One  commenter 
recommended  deletion  of  the  reference 
to  personnel  in  this  section  since  Section 
170  of  Title  I  relates  only  to  records. 

Response.  No  change  has  been  made. 
The  reference  to  personnel  is  reasonable 


5202  Federal  Register  /  Vol.  46,  No.  12  /  Monday.  January  19  1981  /  Rules  and  Regulations 


and  necessary  to  ensure  that  effective 
audits  may  be  conducted. 

Comment  One  commenter 
recommended  revising  the  section  to 
provide  that  private  auditors  conducting 
State  audits  under  contract  are  to  be 
afforded  the  same  access  as  State  and 
Federal  auditors. 

Response.  No  change  has  been  made. 
The  term  "State  auditors”  as  used  in 
§  200.142  refers  to  any  person 
conducting  an  audit  under  Section  170(a) 
of  Tide  I. 

§  200.151  Minimum  standards  for 
monitoring. 

Comment  One  commenter 
recommended  that  SEAs  only  be 
required  to  make  monitoring  reports 
available  to  district  advisory  councils, 
rather  than  sending  the  reports  to  them. 

Response.  No  change  has  been  made. 
Section  125(c)  of  Title  I  requires  SEAs  to 
provide  district  advisory  councils  with 
copies  of  SEA  monitoring  reports. 

Comment  One  commenter 
recommended  that  this  section  include  a 
reference  to  the  technical  assistance 
aspect  of  SFJV  monitoring. 

Response.  A  change  has  been  made. 
Section  200.151(a)(4)  now  includes  a 
reference  to  the  obligation  of  SEAs  to 
provide  technical  assistance,  where 
appropriate,  in  monitoring  projects. 

Comment.  One  commenter  objected  to 
the  requirement  that  SEAs  monitor  for 
both  compliance  and  program 
effectiveness. 

Response.  A  change  has  been  made. 
Section  200.151(a)(3)  has  been  revised  to 
require  SEAs  to  evaluate  applicant 
agencies’  efforts  to  assess  and  improve 
the  quality  and  program  effectiveness  of 
the  Title  I  services  being  provided. 

Comment  Several  commenters 
objected  to  the  requirement  that  SEA 
monitoring  reports  be  sent  to  all  project 
area  and  project  school  advisory 
councils  which  have  been  established 
for  the  agency  which  was  monitored. 

The  commenters  argued  that  this 
requirement  was  overly  burdensome. 

Response.  A  change  has  been  made. 
Section  200.1 51(f)(2)(i)  requires  the  SEA 
to  send  the  report  to  the  district 
advisory  council  of  the  monitored 
agency,  but  not  the  other  councils. 

Comment  One  commenter 
recommended  making  the  LEA 
responsible  for  distributing  monitoring 
reports  to  its  district  advisory  council. 

Response.  No  change  has  been  made. 
Section  125(c)  of  Title  1  requires  SEAs  to 
provide  copies  of  monitoring  reports  to 
district  advisory  councils. 

Comment  One  commenter 
recommended  requiring  SEAs  to  provide 
notification  to  LEAs  concerning  any 
follow-up  action  the  SEA  plans  to  take 


prior  to  notifying  its  district  advisory 
council. 

Response.  A  change  has  been  made. 
Under  §  200.151(f)(1).  SEAs  must  notify 
the  monitored  agency  of  any  planned 
follow-up  action  by  the  SEA. 

Comment.  One  commenter 
recommended  requiring  an  SEA  to  hold 
an  exit  conference  with  LEA  staff  prior 
to  the  SEAs  issuing  any  written 
monitoring  report. 

Response.  No  change  has  been  made. 
The  Title  1  statute  provides  no  authority 
for  the  Department  to  require  an  exit 
conference.  An  SEA  may,  however, 
adopt  this  procedure  if  it  wishes. 

Comment  Several  commenters  felt 
that  the  time  limits  for  issuing  and 
responding  to  monitoring  reports  were 
too  long  and  should  be  decreased. 

Response.  A  change  has  been  made. 
The  lime  limit  for  issuing  reports  by  the 
SEA  has  been  reduced  from  90  days  to 
60  days  and  the  time  limit  for  agency 
response  to  monitoring  reports  has  been 
reduced  from  60  days  to  45  days. 

Comment  One  commenter 
recommended  changing  the  title  of 
paragraph  (a)  to  “Purpose  and  scope  of 
monitoring”  since  the  statute  requires 
the  Secretary’s  criteria  to  include  the 
purpose  of  monitoring. 

Response.  A  change  has  been  made. 
Paragraph  (a)  has  been  retitled  “Purpose 
and  scope  of  monitoring.” 

Comment  One  commenter  questioned 
the  omission  of  follow-up  visits  as  one« 
method  of  ensuring  that  corrective 
action  is  taken  by  applicant  agencies. 

Response.  A  change  has  been  made. 
Follow-up  visits  have  been  added  to  the 
list  of  compliance  procedures  under 
§  200.151(e)(2). 

Comment  Several  commenters 
recommended  requiring  SEAs  to  involve 
advisory  council  members  in  monitoring 
activities. 

Response.  No  change  has  been  made. 
Nothing  in  either  the  statute  or  the 
legislative  history  indicates  that  SEAs 
should  be  required  to  involve  advisory 
council  members  in  State  monitoring 
activities. 

Comment  Several  commenters 
recommended  specifically  requiring 
SEAs  to  interview  parents  of  Title  1 
participants  as  part  of  its  required 
monitoring  activities. 

Response.  No  change  has  been  made. 
Section  167  of  Title  I  requires  SEAs  to  • 
monitor  for  program  compliance  and 
effectiveness.  If  an  SEA  determines  that 
it  cannot  do  this  without  interviewing 
parents,  then  parents  should  be 
interviewed.  However,  there  is  no 
authority  for  requiring  these  interviews 
as  part  of  all  monitoring  visits. 

Comment  One  commenter 
recommended  revising  paragraph  (d)  to 


clarify  that  SEAs  recommend 
improvements  and  require  corrective 
actions. 

Response.  A  change  has  been  made. 
Section  200.151(d)  now  reads  that  SEAs 
require  corrective  actions  rather  than 
recommend  them. 

§  200.160  Reporting  to  the  Secretary. 

Comment  One  commenter  questioned 
the  omission  from  paragraph  (a)  of  the 
requirement  that  the  report  referred  to  in 
that  paragraph  include  the  results  of 
objective  measurements  required  by 
Section  124(g)  of  Title  I. 

Response.  A  change  has  been  made. 
That  requirement  has  been  added  to 
§  200.160(a). 

Comment  One  commenter  questioned 
why  paragraph  (a)  interprets  the 
statutory  language  “improving  the 
educational  attainment”  as  “meeting  the 
special  educational  needs.” 

Response.  A  change  has  been  made. 
The  statutory  language  “improving  the 
educational  attainment”  is  now  used  in 
§  200.160(a}. 

§  200.161  Reporting  to  the  SEA. 

Comment  One  commenter 
recommended  revising  paragraph  (a)  to 
provide  that  LEAs  will  submit  reports 
containing  information  reasonably 
necessary  to  enable  the  SEA  to  perform 
its  Title  I  duties. 

Response.  A  change  has  been  made. 
The  word  “reasonably”  has  been  added 
before  the  word  “necessary”  in 
§  200  161(a). 

Comment  One  commenter 
recommended  including  in  paragraph  (b) 
the  statutory  language  of  Section  127(b) 
of  Title  I  which  requires  that,  in  the  case 
of  reports  related  to  performance,  the 
information  must  be  in  accordance  with 
specific  performance  objectives. 

Response.  A  change  has  been  made. 
That  proviso  has  been  added  to 
§  200.161(b). 

§  200.170  Technical  assistance 
provided  by  the  SEA. 

Comment  One  commenter 
recommended  requiring  LEA  input  into 
SEAs’  development  of  technical 
assistance  programs. 

Response.  No  change  has  been  made, 
lire  Title  I  statute  provides  no  authority 
for  the  Department  to  require  SEAs  to 
consult  LEAs  in  the  development  of  their 
technical  assistance  programs. 

However,  since  the  technical  assistance 
will  be  provided  to  LEAs  and  State 
agencies,  SEA.s  are  encouraged  to 
consult  with  officials  of  these  agencies 
in  order  to  provide  effective  assistance 
in  the  areas  where  it  is  most  needed. 

Comment  One  commenter 
recommended  specifically  requiring 
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SEAs  to  provide  technical  assistance  to 
LEAs  and  parents  in  the  area  of  parent 
involvement. 

Response.  No  change  has  been  made. 
Parental  involvement  is  one  aspect  of  an 
LEA’S  Title  I  program  and  as  such  is 
covered  under  the  present  language  of 
this  section.  While  SEAs  are  encouraged 
to  provide  whatever  assistance  to 
parents  that  is  appropriate,  the  'Title  I 
statute  requires  nothing  specific  as  far 
as  provision  of  technical  assistance  to 
parents. 

§  200.171  Dissemination  of  information 
to  LEAs  and  State  agencies. 

Comment.  One  commenter 
recommended  including  a  provision  in 
this  section  requiring  SEAs  to  adopt 
procedures  to  ensure  that  LEAs 
disseminate  information  to  parents  in  a 
language  they  can  understand. 

Response.  No  change  has  been  made. 
This  section  is  intended  to  address  only 
dissemination  by  SEAs  to  LEAs  and 
State  agencies.  Provision  of  information 
by  LEAs  to  advisory  councils  is  covered 
in  34  CFR  200.160. 

Comment.  One  commenter  questioned 
why  State  policies  with  respect  to 
noninstructional  duties  were  singled  out 
in  this  section. 

Response.  A  change  has  been  made. 
The  paragraph  in  §  200.171  dealing  with 
noninstructional  duties  has  been 
deleted. 

§  200.172  Dissemination  of  information 
to  LEAs  and  State  agencies. 

Comment.  One  commenter  questioned 
the  use  in  the  NPRM  of  the  term 
“incorporate”  when  the  statute  uses  the 
term  "adopt,  v/here  appropriate.” 

Response.  A  change  has  been  made. 
The  term  “adopting,  where  appropriate” 
is  now  used  in  §  200.172(a](2]. 

§  200.180  Contents  of  a  complaint. 

Comment.  One  commenter 
recommended  including  “failure  to 
operate  a  program  in  accordance  with 
the  approval  application”  as  grounds  for 
a  complaint. 

Response.  No  change  has  been  made. 
The  failure  to  operate  a  program  in 
accordance  with  the  approved 
application  is  a  violation  of  Section  121 
of  Title  I  and  as  such  is  covered  under 
this  section  without  the  specific 
reference  requested. 

Comment.  Several  commenters 
pointed  out  that  this  section  could  be 
interpreted  as  requiring  complainants  to 
refer  to  specific  sections  in  the  laws  or 
regulations,  and  recommended 
clarification  that  such  reference  is  not 
necessary. 

Response.  A  change  has  been  made  to 
allow  a  complaint  to  be  heard  if  it 


contains  sufficient  information  to 
indicate  that,  if  the  information  is  found 
to  be  true,  a  specific  applicable  statute 
or  regulation  was  violated. 

Comment  One  commenter  objected  to 
the  requirement  that  complaints  include 
a  specific  request  for  relief. 

Response.  A  change  has  been  made. 

A  complaint  need  not  include  a  specific 
request  for  relief.  Paragraph  (c)  was 
therefore  deleted. 

Comment.  One  commenter 
complained  that  the  provisions 
concerning  contents  of  a  complaint  were 
too  restrictive  to  enable  relatively 
unsophisticated  complainants  to  file 
acceptable  complaints. 

Response.  A  change  has  been  made. 
Complaints  need  not  specify  a  request 
for  relief,  and  may  include  any  data 
which  supports  the  allegation  of 
violation. 

§  200.183  Required  procedures  for 
resolution  of  complaints  that  are  filed 
with  LEAs  for  State  agencies. 

Comment  One  commenter 
recommended  providing  complainemts 
with  the  right  to  subpoena  records 
which  have  bearing  on  the  complaint. 

Response.  No  change  has  been  made. 
Section  200.141  governs  the  right  of 
access  to  information.  The  Secretary 
lacks  the  statutory  authority  to  confer 
the  right  to  subpoena  records. 

Comment  Several  commenters 
questioned  why  the  SEA  is  to  determine 
whether  an  investigation  is  necessary 
for  local  level  resolution  of  a  complaint. 

Response.  A  change  has  been  made. 
According  to  §  200.183(b)(5),  the  LEA  or 
State  agency,  rather  than  the  SEA,  now 
determines  whether  an  on-site 
investigation  is  necessary. 

Comment  One  commenter  questioned 
the  omission  of  any  reference  to 
investigations  of  complaints  when  the 
law  requires  applicant  agencies  to  adopt 
procedures  for  die  investigation  as  well 
as  the  resolution  of  complaints  within  30 
days. 

Response.  A  change  has  been  made. 
Section  200.183(b)(1)  has  been  revised  to 
provide  that  applicant  agency  complaint 
resolution  procedures  shall  include  time 
limits  for  the  investigation  and 
resolution  of  complaints.  In  addition, 

§  200.183(b)(5)  provides  for  on-site 
investigations,  when  necessary. 

Comment  One  commenter 
recommended  adding  a  provision 
allowing  applicant  agencies  to  dismiss 
complaints  which  are  not  filed  in 
accordance  with  that  agency’s 
complaint  procedures  and  allowing 
appeals  to  be  filed  with  the  SEA  only  on 
the  issue  of  whether  the  applicant 
agency  followed  its  own  procedures. 


Response.  No  change  has  been  made. 
The  procedures  required  by  Section  128 
of  Title  1  are  for  applicant  agency  review 
and  resolution  of  complaints  as  defined 
in  §  200.180.  Any  statement  meeting  the 
requirements  of  §  200.180  must  be 
handled  in  accordance  with  the  agency’s 
procedures.  Any  final  action  by  an 
applicant  agency  on  a  complaint  may  be 
appealed  to  the  SEA.  If  an  individual 
submits  a  statement  which  does  not 
qualify  as  a  complaint,  the  agency 
should  notify  the  individual  who  may 
then  either  resubmit  a  revised  statement 
to  the  applicant  agency  or  go  directly  to 
the  SEA.  The  SEA  may  either  dismiss, 
resolve,  or  refer  the  statement  to  the 
applicant  agency. 

Comment  One  commenter 
recommended  requiring  applicant 
agencies  to  forward  complaint 
resolutions  to  the  SEA  within  five  days 
of  resolution. 

Response.  No  change  has  been  made. 
Applicant  agency  resolution  of  a 
complaint  is  considered  final  action 
unless  that  resolution  is  appealed. 
Nothing  in  the  statute  indicates  that 
SEAs  need  be  notified  of  all  applicant 
agency  complaint  resolutions. 

§  200.184  Time  limit  for  resolution  of 
complaints  that  are  filed  with  LEAs  or 
State  agencies. 

Comment  One  commenter  requested 
extending  the  time  limit  for  applicant 
agency  complaint  resolution  to  60  days. 

Response.  No  change  has  been  made. 
Section  128  of  Title  I  requires  applicant 
agencies  to  investigate  and  resolve 
complaints  within  30  days. 

Comment  One  commenter 
recommended  allowing  30  working  days 
for  applicant  agency  complaint 
resolution. 

Response.  No  change  has  been  made. 
Nothing  in  the  Title  I  statute  or 
legislative  history  indicates  that  the  30 
days  referred  to  in  Section  128  of  Title  I 
were  intended  to  be  working  days. 

Comment  Several  commenters 
objected  to  the  inclusion  of  “the  need  for 
an  investigation”  and  “the  fact  that 
complex  issues  are  raised”  as  factors 
which  could  result  in  delayed  resolution 
of  a  complaint. 

Response.  A  change  has  been  made. 
Section  200.184(b)(1)  now  authorizes 
SEAs  to  extend  the  time  limit  for 
resolution  of  the  complaint  due  to  the 
need  for  an  extended  investigation. 
However,  §  200.184(b)(2)  retains  the 
complex  issues  factor  since  resolution  of 
complex  legal  and  policy  issues  may 
frequently  require  more  than  30  days. 
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§  200.185  Appeals  from  resolutions  by 
LEAs  and  State  agencies. 

Comment.  One  commenter  stated  that 
the  law  specifies  that  applicant  agency 
resolutions  must  be  appealed  within  30 
days,  not  just  postmarked  within  that 
period. 

Response.  No  change  has  been  made. 
An  appellant  is  considered  to  have 
appealed  an  agency’s  resolution  by 
preparing  the  appeal  and  delivering  it  to 
the  postal  service  for  delivery  to  the 
appropriate  agency  for  review. 

§  200.186  Required  procedures  for 
resolution  of  appeals  and  complaints 
that  are  filed  with  SEAs. 

Comment.  Several  commenters 
suggested  that  SEAs  be  required  to  refer 
direct  complaints  back  to  the  applicant 
agency  involved. 

Response.  No  change  has  been  made. 
Under  normal  circumstances,  SEAs  will 
refer  direct  complaints  back  to  the 
applicant  agency.  The  standards  for 
accepting  direct  complaints  must  be 
included  in  the  SEAs’  written  complaint 
resolution  procedures. 

Comment.  One  commenter 
recommended  that  SEAs  be  required  to 
resolve  complaints  directly  instead  of 
referring  them  back  to  the  applicant 
agency. 

Response.  No  change  has  been  made. 
The  legislative  history  of  Title  I  clearly 
states  that  in  most  cases,  complaints 
should  first  be  lodged  with  the  applicant 
agency,  and  the  SEA  should  act  as  the 
first  level  appellate  agency. 

Comment.  One  commenter  questioned 
the  omission  of  any  reference  to  SEA 
procedures,  including  time  limits,  for 
conducting  on-site  investigations  as 
required  by  Section  168(1)  of  Title  I. 

Response.  A  change  has  been  made. 
Section  200.186(a)(2)  and  (c)(2)  has  been 
revised  to  require  SEAs  to  develop  and 
implement  written  procedures  for 
conducting  on-site  investigations  and 
resolving  complaints. 

Comment.  One  commenter 
recommended  requiring  SEAs  to 
disseminate  copies  of  the  complaint 
procedures  rather  than  just  information 
about  them. 

Response.  No  change  has  been  made. 
The  requirement  in  §  200.186(b)(3) 
parallels  the  statute.  Information  about 
the  procedures  would  normally  include, 
if  not  simply  consist  of,  the  procedures 
themselves. 

Comment.  One  commenter  questioned 
whether  the  reference  in  paragraph  (c) 
to  paragraph  (a)(2)  (relating  to 
complaints)  rather  than  paragraph  (a)(1) 
(relating  to  appeals)  would  deny 
complainants  the  right  to  present 
evidence  and  question  parties  during 


SEA  hearings  on  appeals  of  applicant 
agency  resolutions. 

Response.  No  change  has  been  made. 
Although  Section  128  of  Title  I  affords 
complainants  the  opportunity  to  present 
evidence  and  questions  parties  during 
the  initial  stages  of  the  complaint 
process.  Section  168  of  Title  I  does  not 
require  that  a  similar  opportunity  be 
afforded  during  the  appeal  process. 

Comment.  One  commenter 
recommended  requiring  SEAs  to  provide 
information  on  their  complaint 
procedures  to  district  advisory  councils. 

Response.  No  change  has  been  made. 
Such  information  is  already  available 
pursuant  to  §  200.186(b)(3). 

Comment.  One  commenter 
recommended  prohibiting  SEAs  fi’om 
dismissing  complaints  because  the 
complaint  lacks  certain  information  or  is 
not  in  the  proper  form. 

Response.  No  change  has  been  made. 

If  an  SEA  receives  a  statement  that  does 
not  meet  the  criteria  in  §  200.180  for 
complaints,  it  should  be  returned  to  the 
sender  with  an  explanation  of  why  it 
does  not  meet  the  criteria.  The 
complainant  may  then  submit  a  revised 
complaint. 

Comment.  One  commenter 
recommended  specifying  in  paragraph 
(a)(1)  that  the  appeals  referred  to  are 
only  appeals  of  complaints. 

•  Response.  No  change  has  been  made. 
Section  200.186(a)(1)  requires  SEAs  to 
develop  procedures  for  reviewing 
appeals  of  resolutions  made  imder 
§  200.183.  Section  200.183  deals  only 
with  resolution  of  complaints. 

Comment.  One  commenter  questioned 
whether  paragraph  (a)(2)  (relating  to 
SEA  complaint  resolution  procedures) 
should  include  standards  for  SEA 
acceptance  of  direct  complaints. 

Response.  No  change  has  been  made. 
Section  168  of  Title  I  requires  SEAs  to 
adopt  procedures  for  receiving 
complaints.  Nothing  in  that  section 
indicates  that  the  Department  should 
specify  what  the  procedures  should 
contain. 

§  200.187  Time  limit  for  resolution  of 
appeals  and  complaints  that  are  filed 
with  SEAs. 

Comment.  One  commenter  objected  to 
the  inclusion  of  “the  need  for  an 
investigation”  and  “the  fact  that  issues 
are  complex”  as  factors  which  could 
result  in  delayed  resolution. 

Response.  A  change  has  been  made. 
SEAs  may  now  only  exceed  the  80-day 
limit  due  to  the  need  for  an  extended 
investigation  or  due  to  the  fact  that  the 
issues  raised  in  the  complaint  are 
complex.  However,  §  200.187(b)(2)(ii) 
retains  the  complex  issues  factor  since 
resolution  of  complex  legal  and  policy 


issues  may  frequently  require  more  than 
60  days. 

Comment.  One  commenter 
recommended  reducing  the  time  limit  for 
SEA  referral  of  complaints  to  applicant 
agencies  from  60  to  10  days. 

Response.  A  change  has  been  made. 
The  time  limit  for  SEA  referral  has  been 
reduced  from  60  to  30  days  in 
§  200.187(a)(2). 

Comment.  One  commenter  questioned 
why  this  section  does  not  provide  for 
completing  both  the  investigation  and 
the  resolution  within  60  days. 

Response.  A  change  has  been  made. 
Section  200.187(a)(1)  imposes  a  60-day 
time  limit  for  SEA  investigation  and 
resolution  of  direct  complaints  and 
appeals. 

§200.190  State  audits. 

Comment.  One  commenter 
recommended  clarifying  that  the  items 
listed  in  paragraph  (a)  are  the  minimum 
components  of  an  audit. 

Response.  A  change  has  been  made. 
Section  200.190(a)  has  been  revised  to 
state  that  audits  conducted  under  this 
section  should  cover,  at  a  minimum,  the 
items  listed  in  §  200.190(a)(1)  and  (2). 

Comment.  One  commenter 
recommended  revising  the  language 
referring  to  the  independence  of  auditors 
to  prohibit  auditors  from  being  within 
the  organizational  unit  that  directly 
administers  a  State’s  Title  I  program. 

Response.  No  change  has  been  made. 
The  regulation  meets  the  desired  end  in 
requiring  auditors  to  be  “independent  of 
the  unit  that  administers  Title  I.” 

Comment.  One  commenter 
recommended  that  the  regulations 
clearly  state  the  relationship  between 
OMB  Circular  A-102  and  §§  200.190- 
200.198. 

Response.  No  change  has  been  made. 
However,  the  Department  plans  to  send 
SEAs  information  concerning  the 
application  of  OMB  Circular  A-102  to 
audits  under  these  regulations, 
particularly  the  recently  issued 
Attachment  P. 

Comment.  One  commenter  requested 
clarification  of  the  term  “under  State 
supervision”  in  paragraph  (c). 

Response.  No  change  has  been  made. 
The  term  means  that  the  State  agency 
must  be  responsible  for  the  quality  of 
any  Title  I  audit  performed  by  a  private 
audit  firm. 

Comment.  One  commenter 
recommended  including  a  provision 
allowing  State  audits  to  replace  Federal 
audits. 

Response.  No  change  has  been  made. 
The  Title  I  statute  requires  audits  by 
SEAs  and  by  the  Inspector  General. 

Comment.  One  commenter 
recommended  including,  in  this  section. 
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major  classes  of  financial  information  to 
be  reviewed  during  State  audits. 

Another  commenter  recommended 
including  maintenance  of  effort, 
comparability,  and  excess  costs  as  areas 
to  be  reviewed. 

Response.  A  change  has  been  made. 
The  areas  listed  under  §  200.190(a] 
(relating  to  the  purpose  of  State  audits) 
should  provide  sufficient  guidance  to 
allow  SEAs  and  auditors  to  decide  the 
specific  nature  and  scope  of  the  audits 
to  be  conducted  in  their  States.  Three 
new  areas  (comparability,  maintenance 
of  effort,  and  excess  costs)  have  been 
added  to  this  list. 

Comment.  One  commenter 
recommended  allowing  the  use  of 
sample  audits  to  satisfy  tlie  audit 
requirements  of  Section  170  of  Title  I. 

Response.  No  change  has  been  made. 
While  sampling  of  particular  types  of 
records  [e.g.,  comparability)  would  be 
permitted  under  this  section,  sampling  of 
individual  LEAs  rather  than  periodic 
auditing  of  all  LEAs  would  be 
inconsistent  with  the  Title  I  statute. 

Comment.  One  commenter  questioned 
the  authority  for  the  independence  of 
auditor  requirement  in  paragraph  (c). 

Response.  No  change  has  been  made. 
The  requirement  for  independence  of 
auditors  is  consistent  with  both  GAO 
auditing  standards  and  the  provisions  in 
OMB  Circular  A-102,  Attachment  P. 

Comment.  Several  commenters 
questioned  the  legal  authority  for 
requiring  audits  every  three  years  when 
the  Title  I  statute  specifies  only  that 
audits  shall  be  conducted  with 
reasonable  frequency. 

Response.  A  change  has  been  made. 
Although  §  200.190(b)  still  indicates  that 
normally  each  agency  must  be  audited 
once  every  three  years,  the  SEA,  rather 
than  the  Secretary,  may  determine  that 
an  agency  or  agencies  will  be  audited 
less  frequently  based  on  the  factors 
listed  in  §  200.190(b)(l)(i)  through  (iv). 

Comment.  One  commenter  questioned 
the  inclusion  of  the  items  in  paragraphs 
(b)(l)(i),  (ii),  and  (iv)  as  factors  which 
may  prevent  an  SEA  from  auditing  all 
agencies  in  a  State  every  three  years. 

Response.  No  change  has  been  made. 
The  factors  listed  in  paragraphs 
200.190(b)(l)(i),  (ii),  and  (iv)  are  included 
because  they  relate  to  the  size  and 
complexity  of  the  auditing  activity  and 
may  prevent  SEAs  from  completing  an 
audit  of  every  agency  every  three  years. 

§  200.191  Aud/t  resolution. 

Comment.  One  commenter 
recommended  increasing  the  time  limit 
for  agency  responses  to  final  audit 
reports  from  60  to  90  days. 

Response.  No  change  has  been  made. 
The  60-day  limit  is  felt  to  allow 


sufficient  time  for  the  agency  to  respond 
without  causing  the  resolution  process 
to  become  unduly  protracted. 

Comment.  One  commenter 
recommended  including  in  this  section 
the  requirement  that  SEAs  provide  audit 
reports  to  district  advisory  coimcils. 

Response.  No  change  has  been  made. 
The  provision  of  audit  reports  to  district 
advisory  councils  is  included  in  34  CFR 
201.160(b). 

Comment.  One  commenter 
recommend  revising  the  language  in 
paragraph  (b)(1)  to  provide  for  those 
instances  where  the  SEA  itself  conducts 
the  audit. 

Response.  A  change  has  been  made. 
The  provision  in  §  200.191(b)(1)  has  been 
revised  to  cover  situations  where  either 
an  independent  auditor  or  the  SEA 
conducts  the  audit. 

§  200.192  Audit  appeals. 

Comment.  Several  commenters 
objected  to  the  fact  that  there  were  no 
time  limits  on  SEA  resolution  of  audit 
appeals. 

Response.  A  change  has  been  made. 
According  to  §  200.192(c),  SEAs  must 
include,  in  their  audit  appeal  resolution 
procedures,  reasonable  time  limits  for 
each  step  in  those  procedures. 

Comment.  One  commenter 
recommended  rewriting  this  section 
using  standard  legal  language  to  afiord 
due  process. 

Response.  No  change  has  been  made. 
The  current  language  affords  due 
process  without  interfering  with  a 
State’s  development  of  audit  resolution 
procedures. 

§  200.193  Appeal  to  the  Secretary. 

Comment.  Several  commenters 
recommended  extending  the  time  limit 
for  appeal  of  SEA  final  audit  resolutions 
to  the  Secretary  beyond  20  days. 

Response.  A  change  has  been  made. 
Section  200.193  conforms  "with  Section 
425(b)  of  GEPA  and  provides  that 
agencies  need  only  file  a  notice  of  intent 
to  appeal  within  20  days  of  receiving 
SEA  final  action.  Upon  receiving  a 
notice  of  intent  to  appeal,  the  Secretary 
will  contact  the  appellant  regarding 
handling  of  the  appeal. 

Comment  One  commenter 
recommended  revising  this  section  to 
provide  that  an  agency  must  file  a  notice 
of  intent  to  appeal  within  20  days  of 
receiving  the  SEA’s  final  action  on  an 
audit  appeal,  rather  than  filing  the 
appeal  itself. 

Response.  A  change  has  been  made. 
Section  200.193  was  revised  to  pro\ide 
that  only  a  notice  of  intent  to  appeal 
need  be  filed  within  20  days  of  receiving 
SEA  final  action.  Upon  receiving  a 
notice  of  intent  to  appeal,  the  Secretary 


will  contact  the  appellant  regarding 
handling  of  the  appeal. 

§  200.194  Repayment  of  misspent  Title 
I  funds. 

Comment.  Several  commenters 
requested  that  the  Secretary’s  grant 
back  authority  conferred  by  Section  456 
of  GEPA  be  regulated  in  this  section. 

Response.  No  change  has  been  made. 
Section  456  of  GEPA  is  regulated,  with 
respect  to  funds  recovered  as  a  result  of 
an  audit  of  a  Title  I  program,  in  the  debt 
collection  regulations  contained  in  an 
amendment  to  EDGAR. 

Comment.  One  commenter 
recommended  including  a  requirement 
that  SEAs  repay  audit  exceptions 
against  applicant  agencies  as  a  result  of 
activities  which  were  approved  by  the 
SEA  and  later  determined  to  be  illegal  in 
a  final  audit  resolution. 

Response.  No  change  has  been  made. 
As  stated  in  §  200.110(d),  approval  of  an 
application  does  not  relieve  an  agency 
of  the  responsibility  of  complying  with 
all  applicable  requirements. 

Comment  One  commenter  requested 
an  example  of  Federal  funds  which  an 
agency  could  use  to  repay  an  audit 
exception. 

Response.  No  change  has  been  made. 
One  type  of  funds  currently  available  is 
general  revenue  sharing  funds. 

§  200.195  Use  of  misspent  funds  that 
are  repaid  to  SEAs. 

Comment  One  commenter  questioned 
why  SEAs  are  not  given  the  option  of 
reallocating  funds  to  State  agencies. 

Response.  No  change  has  been  made. 
State  agencies  are  fully  funded  and  as 
such  are  not  eligible  to  receive  any 
additional  funds. 

§  200200  SEA  withholding  of  Title  I 
payments. 

Comment  One  commenter 
recommended  that  this  section  be 
revised  to  provide,  in  the  case  of 
comparability  violations,  for 
withholding  of  funds  only  from  those 
schools  which  are  noncomparable. 

Response.  No  change  has  been  made. 
The  SEA’s  actions  in  the  event  an  LEA 
violates  the  comparability  requirements 
are  covered  in  34  CFR  201.123-201.124. 

In  particular,  34  CFR  201.124(a)  requires 
an  SEA  to  repay  the  total  amount  of 
Title  I  funds  spent  in  each 
noncomparable  school  in  the  LEA  during 
the  period  of  noncomparability. 

Comment  Several  commenters 
objected  to  the  inclusion  of  “the  effect  of 
the  withholding  on  the  participating 
children”  and  “the  harm  that  may  result 
to  Title  I  projects”  as  factors  an  SEA 
should  take  into  account  in  deciding 
whether  to  withhold  funds. 
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Response.  No  change  has  been  made. 
The  factors  listed  above  are  to  be 
considered  in  relation  to  the  other 
factors  listed  in  the  section.  In  deciding 
whether  to  withhold  fimds,  an  SEA  will 
weigh  the  seriousness  of  the 
noncompliance  against  the  effect  the 
withholding  will  have  on  the 
participating  children,  and  the  need  for 
suspension  in  order  to  prevent  further 
misuse  of  Title  I  funds  against  the  harm 
that  might  result  from  this  suspension. 
For  example,  an  SEA  would  likely  not 
withhold  all  funds  from  a  large  LEA  due 
to  a  minor  violation  in  only  one  project 
area  school. 

Comment.  One  commenter 
recommended  that  LEAs  be  required  to 
notify  the  public  when  funds  are  about 
to  be  withheld. 

Response.  No  change  has  been  made. 
Section  169(b)  of  Title  I  requires  public 
notification  of  withholding  by  the  SEA. 
This  requirement  is  restated  in  §  200.201 
of  these  regulations. 

Comment.  One  commenter 
recommended  requiring  district  advisory 
council  involvement  in  withholding 
negotiations  and  proceedings  between 
LEAs  and  SEAs. 

Response.  No  change  has  been  made. 
The  Title  I  statute  does  not  require  this 
involvement,  although  notice  of 
Aithholding  must  be  provided  to  district 
idvisory  councils. 

Comment.  One  commenter 
'^commended  providing  a  definition  of 
the  term  "impartial  decisionmaker.” 

Response.  No  change  has  been  made. 
Section  200.200(b](2](ii)  provides 
additional  guidance  when  it  states: 
"before  an  impartial  decisionmaker  who 
did  not  participate  in  the  SEA 's  decision 
to  initiate  the  withholding  action.  ’’  With 
this  limitation,  SEAs  are  fi'ee  to  exercise 
their  own  judgment  in  selecting  the 
decisionmaker. 

Comment.  One  commenter  questioned 
the  omission  of  the  requirement  that 
agencies  be  given  reasonable  notice  and 
opportunity  to  show  cause  why 
suspension  action  should  not  be  taken 
before  that  action  is  taken  by  the  SEA. 

Response.  A  change  has  been  made. 
The  requirement  that  agencies  be  given 
reasonable  notice  and  opportunity  to 
show  cause  has  been  inserted  in 
§  200.200(c)(1). 

§  200.201  Notice  to  the  public  of  SEA 
withholding. 

Comment.  One  commenter 
recommended  revising  the  language  in 
this  section  to  provide  that  the  LEAs 
district  advisory  council  will  be  notified 
when  an  SEA  submits  a  notice  of 
withholding  to  the  LEA. 

Response.  A  change  has  been  made. 
Section  200.201(a)  requires  an  SEA  to 


provide  notice  to  the  LEAs  district 
advisory  council  when  the  SEA  submits 
a  notice  of  withholding  to  the  LEA. 

§  200.202  Appeal  to  the  Secretary. 

Comment.  One  commenter 
recommended  revising  this  section  to 
provide  that  an  agency  must  file  a  notice 
of  intent  to  appeal  within  20  days  of 
receiving  the  SEAs  final  action  on  a 
withhol^ng  action,  rather  than  filing  the 
appeal  itself  within  that  period. 

Response.  A  change  has  been  made. 
Section  200.202  was  revised  to  provide 
that  only  a  notice  of  intent  to  appeal 
need  be  filed  within  20  days  of  receiving 
SEA  final  action.  Upon  receiving  a 
notice  of  intent  to  appeal,  the  Secretary 
will  contact  the  appellant  regarding 
handling  of  the  appeal. 

§  200.210  Use  of  a  State  compliance 
agreement. 

Comment.  One  commenter  questioned 
whether  this  section  meant  that  an 
applicant  agency  could  misspend  Title  1 
funds  while  under  a  compliance 
agreement. 

Response.  No  change  has  been  made. 
State  compliance  agreements  may  be 
used  to  permit  an  applicant  agency  to 
receive  and  spend  Title  I  funds  even 
though  it  is  not  in  full  compliance  with 
all  Title  I  requirements.  However,  the 
compliance  agreement  must  describe  the 
steps  that  the  LEA  or  State  agency  will 
take  to  achieve  full  compliance  during 
the  period  specified  by  the  agreement.  In 
no  event  may  this  period  exceed  90 
days. 

Comment.  One  commenter 
recommended  allowing  compliance 
agreements  to  cover  violations  which 
occurred  before  the  agreement  was 
signed. 

Response.  No  change  has  been  made. 
The  language  of  the  Title  I  statute  and 
its  legislative  history  both  clearly 
indicate  that  compliance  agreements 
may  not  be  retroactive. 

Comment.  One  commenter 
recommended  revising  the  language  of 
this  section  to  emphasize  the  importance 
of  the  applicant  agency  coming  into 
compliance  as  soon  as  possible. 

Response.  No  change  has  been  made. 
Section  200.211(g)  indicates  that  State 
compliance  agreements  may  be  in  effect 
no  longer  than  90  days,  indicating  that,  if 
feasible,  a  shorter  time  could  be 
required. 

Comment.  One  commenter 
recommended  including  examples  in 
this  section. 

Response.  No  change  has  been  made. 
It  is  difficult  to  speculate  about  the 
variety  of  situations  in  which  an  SEA 
may  use  State  compliance  agreements. 


Comment.  One  commenter  questioned 
the  special  emphasis  on  the 
maintenance  of  effort  requirement  in 
paragraph  (d). 

Response.  No  change  was  made.  The 
maintenance  of  efiort  requirement  is 
specifically  mentioned  because  it 
applies  to  expenditures  that  were  made 
by  the  agency  during  the  preceding 
fiscal  year.  Tlius,  noncompliance  with 
the  maintenance  of  effort  requirement 
cannot  be  resolved  through  a 
compliance  of  agreement. 

§  200.211  Contents  of  a  State 
compliance  agreement. 

Comment.  One  commenter 
recommended  extending  the  time  limit 
on  SEA  compliance  agreements  from  60 
days  to  180  days  or  the  beginning  of  the 
next  school  year. 

Response.  A  change  has  been  made. 

In  §  200.212(a),  the  time  limit  has  been 
extended  to  90  days.  The  option  of 
entering  into  a  compliance  agreement 
for  up  to  90  days  is  intended  to  provide 
SEAs  an  opportunity  to  avoid 
withholding  funds  in  cases  where  the 
applicant  agency  needs  a  little  time  to 
correct  the  violation  or  the  seriousness 
of  the  violation  does  not  warrant 
withholding  of  funds.  State  compliance 
agreements  are  not  intended  to  exempt 
applicant  agencies  fi'om  full  compliance 
with  Title  I  requirements  for  extended 
periods  of  time.  In  the  rare  cases  where 
more  than  90  days  may  be  required  to 
remedy  the  noncompliance,  the  SEA 
should  request  a  Federal  compliance 
agreement  with  the  Department. 

§  200.213  Effect  of  expiration  of  a  State 
compliance  agreement. 

Comment.  One  commenter 
recommended  that  the  relationship 
between  compliance  agreements  and 
hearings  under  §  200.200(b)(2)  be 
clarified  in  this  section. 

Response.  No  change  has  been  made. 
This  issue  is  covered  in  §  200.213(b)  as 
well  as  in  §  §  200.200(b)(4)  and 
200.210(b). 

§  200.220  Approval  of  State 
applications  and  annual  program  plans. 

Comment.  One  commenter 
recommended  specifically  mentioning 
confirmation  of  actions  taken  by  SEAs 
to  correct  compliance  problems  as  a 
written  finding  the  Secretary  must  make 
prior  to  approving  State  applications. 

Response.  No  change  has  been  made. 
This  section  references  §  200.20.  In  so 
doing,  §  200.220  incorporates  the 
requirement  in  question. 
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§  200.221  Opportunity  for  a  hearing  on 
disapproval  of  a  State  application. 

Comment.  One  commenter 
recommended  revising  paragraph  (a)(2) 
to  provide  tliat  SEAs  shall  have  at  least 
30  days  from  the  time  that  notice  of  a 
hearing  is  sent  before  the  hearing  is 
actually  held. 

Response.  No  change  has  been  made. 
The  30-day  time  period  must  be 
calculated  from  the  date  of  receipt  in 
order  to  ensure  that  the  SEA  has  a  full 
opportimity  to  prepare  for  the  hearing. 

Comment.  One  commenter  objected  to 
relying  on  the  Education  Appeal  Board 
regulations  in  34  CFR  78  because  they 
have  been  disapproved  by  Congress. 

This  commenter  concluded  that  they  are 
therefore  not  binding  on  hearing 
procedures  under  Title  I. 

Response.  No  change  has  been  made. 
A  formal  opinion  from  the  Attorney 
General  of  the  United  States  advised  the 
Secretary  that  Congress  cannot 
constitutionally  disapprove  regulations 
by  means  of  a  concurrent  resolution. 
Therefore,  the  Secretary  has  instructed 
the  Education  Appeal  Board  to  consider 
its  regulations  final  and  binding. 

§  200.230  Secretary's  evaluation 
procedures. 

Comment.  One  commenter  questioned 
why  the  Secretary’s  role  in  providing 
technical  assistance  had  been  omitted 
from  this  section. 

Response.  A  change  has  been  made. 
Technical  assistance  has  been  added  to 
tlie  list  of  responsibilities  of  the 
Secretary  in  §  200.230(f). 

§  200.240  Contents  of  a  complaint 

Comment  One  commenter  requested 
that  this  section  include  an  address  to 
which  direct  complaints  and  appeals  to 
the  Department  should  be  mailed. 

Response.  No  change  has  been  made. 
An  address  might  well  become  obsolete, 
thereby  causing  extended  delays. 
Appeals,  direct  complaints,  and  related 
correspondence,  therefore,  should  be 
sent  to  the  Assistant  Secretary  for 
Elementary  and  Secondary  Education  at 
whatever  address  is  then  appropriate. 

§  200.241  Piocedures  for  receiving 
direct  complaints. 

Comment.  One  commenter  questioned 
the  omission  of  procedures  for 
disseminating  information  about  the 
Secretary's  complaint  procedures. 

Response.  No  change  has  been  made. 
The  publication  of  these  final 
regulations  constitutes  dissemination  of 
the  Secretary’s  complaint  procedures. 

Comment  Several  commenters  felt 
that  the  language  in  this  section  may  be 
interpreted  to  require  complainants  to 
exhaust  administrative  remedies  at  the 


local  and  State  level  before  filing  a 
complaint  with  the  Department. 

Response.  No  change  has  been  made. 
The  definition  of  a  direct  complaint  in 
this  section  does  not  include  the 
requirement  that  a  complainant  exhaust 
administrative  remedies  at  the  local  and 
State  levels  before  complaining  to  the 
Department.  To  the  contrary,  paragraphs 
(a)  (1)  and  (3)  of  §  200.242  specifically 
describe  situations  in  which  neither  the 
LEA  nor  the  SEA  have  been  involved  in 
complaint  resolution.  i 

§  200.242  Procedures  for  handling 
direct  complaints. 

Comment  One  commenter  objected  to 
the  provision  that  allows  the 
Department  to  resolve  complaints 
without  referring  them  to  SEAs  for  lower 
level  resolution. 

Response.  No  change  has  been  made. 
The  special  circumstances  imder  which 
the  Department  will  resolve  a  complaint 
directly  are  specified  in  §  200.242(a). 
These  circumstances  are  limited  to  those 
instances  where  it  would  be  in  the  best 
interest  of  the  complainant  or  program 
beneficiaries  for  resolution  to  be 
undertaken  directly  by  the  Department. 

Comment  Several  commenters 
requested  that  the  language 
“appropriate  for  any  other  reason"  in 
former  paragraph  (a)(3)  be  clarified. 

Response.  .No  change  has  been  made. 
This  provision  is  intended  to  authorize 
the  Assistant  Secretary  to  resolve 
complaints  directly  whenever  the 
particular  circumstances  surrounding 
the  complaint  make  Federal  level  direct 
resolution  appropriate.  A  restrictive 
definition  would  limit  the  situations 
under  which  a  direct  complaint  would 
be  accepted,  thereby  weakening  the 
provision. 

Comment.  Several  commenters  felt 
that  the  term  “serious  and  immediate 
harm”  in  paragraph  (a)(l)(i)  should  be 
clarified. 

Response.  A  change  has  been  made. 
Because  the  term  “serious  and 
immediate  harm”  is  intended  to  cover  a 
wide  range  of  situations,  it  cannot  be 
inclusively  defined.  However,  the 
provision  in  §  200.242(a)(l)(i)  has  been 
broadened  to  include  harm  to  program 
beneficiaries  as  a  criterion  for  accepting 
a  direct  complaint. 

Comment  One  commenter 
recommended  deletion  of  the  criterion 
“probability  of  success  on  the  merits  of 
the  complaint”  in  paragraph  (a)(l)(ii). 

Response.  No  change  has  been  made. 
A  complaint  must  meet  both  the 
“serious  and  immediate  harm”  and  the 
“probable  success  on  the  merits"  criteria 
to  be  accepted  as  a  direct  complaint 
under  §  200.242(a)(1).  The  purpose  of 
these  requirements  is  to  limit  review  of 


complaints  at  the  Federal  level.  This  is 
consistent  with  the  Department’s  view 
that  most  complaints  should  be  resolved 
at  the  State  and  local  level. 

Comment  One  commenter 
recommended  that  the  Department 
monitor  the  resolution  of  all  complaints 
referred  to  SEAs  under  §  200.242(c). 

Response.  No  change  has  been  made. 
There  is  no  statutory  authority  for 
requiring  this  type  of  monitoring.  The 
requirements  in  §§  200.180-200.188 
provide  for  timely  resolution  at  the  local 
and  State  level  and  an  opportunity  to 
appeal  an  SEA’s  resolution  to  the 
Department. 

Comment  One  commenter  requested 
that  direct  complaints  be  accepted  for 
resolution  by  the  Department  if  they 
include  adequate  allegations  that  either 
the  SEA  has  ignored  the  problem,  or  that 
relief  from  the  SEA  is  unlikely. 

Response.  A  change  has  been  made. 
Section  200.242(a)(3)  now  provides  for 
direct  resolution  of  a  complaint  by  the 
Department  if  an  applicant  agency  or 
SEA  has  implemented  a  policy  or 
practice  that  violates  a  Title  I 
requirement,  and  the  agency 
acknowledges  that  fact  but  refuses  to 
correct  the  practice  or  policy. 

Comment  One  commenter 
recommended  including  a  time  limit  of 
less  than  60  days  for  Departmental 
referral  of  a  direct  complaint  to  an  SEA. 

Response.  A  change  has  been  made. 
Under  §  200.242(c),  the  Department  must 
now  refer  complaints  to  the  SEA  for 
resolution  within  30  days. 

Comment  One  commenter 
recommended  including,  as  acceptable 
direct  complaints,  complaints  which 
allege  that  a  policy  violates  Title  I.  and 
complaints  for  which  no  material  facts 
are  in  dispute. 

Re.<?ponse.  A  change  has  been  made. 
Section  200.242(a)(3)  permits  the 
Department  to  accept  a  direct  complaint 
showing  that  an  agency  has 
implemented  a  policy  Aat  violates  Title 
I  and  that  the  agency  has  acknowledged 
this  fact  but  refuses  or  fails  to  correct 
the  noncomplaint  practice.  Complaints 
alleging  violations  that  involve  no 
dispute  as  to  material  facts  are  not 
accepted  by  the  Department  as  direct 
complaints  unless  the  complainant 
shows  that  delayed  resolution  would 
"result  in  serious  and  immediate  harm 
to  the  complainant  or  to  the  program 
beneficiaries”  and  that  the  complainant 
“will  probably  succeed  on  the  merits  of 
the  complaint.”  If  these  conditions  are 
met,  such  complaints  would  be  covered 
imder  paragraph  (a)(l}  of  this  section. 
This  approach  is  consistent  with  the 
Department's  view  that  most  complaints 
should  be  resolved  at  the  State  and  local 
level. 
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Comment.  One  commenter  objected 
that  this  section  does  not  specify  that 
any  time  taken  by  the  Department  to 
decide  whether  to  refer  or  resolve  a 
complaint  must  be  coimted  against  the 
60-day  limit  for  the  Department’s 
resolution  of  the  complaint. 

Response.  No  change  has  been  made. 
Section  200.245(b)(1)  states  that  the 
Department’s  designated  official  issues 
a  written  resolution  within  60  days  of 
receiving  a  complaint.  This  time  frame 
necessarily  includes  the  time  spent  by 
the  official  in  deciding  whether  to  retain 
jurisdiction. 

§  200.243  Appeals  from  final 
resolutions  by  SEAs. 

Comment.  Several  commenters 
objected  to  the  requirement  that  appeals 
of  SEA  final  complaint  resolutions 
contain  the  exact  words  “Title  I 
Appeal.’’ 

Response.  No  change  has  been  made. 
'The  designation  of  an  appeal  as  a  ‘Title 
I  appeal"  is  necessary  for  identification 
purposes  to  distinguish  it  fi'om  a  direct 
complaint. 

Comment.  One  commenter 
recommended  deletion  of  paragraph 
(d)(4)  which  requires  that  appellants 
indicate  what  relief  they  seek  fi'om  the 
Department. 

Response.  A  change  has  been  made. 
The  term  “relief’  has  been  replaced  with 
the  more  commonly  used  term 
“remedy."  Appellants  should  be  able  to 
state  the  remedy  they  seek  from  the 
Assistant  Secretary. 

Comment.  One  commenter 
recommended  requiring  Departmental 
action  on  an  appeal  within  five  days. 

Response.  No  change  has  been  made. 
Section  184  of  Title  I  provides  the 
Secretary  60  days  to  investigate  and 
resolve  complaints  and  appeals. 

§  200.244  Preliminary  review  of 
appeals. 

Comment.  One  commenter  requested 
clarification  of  paragraph  (b)(3),  which 
states  that  dismissal  of  a  complaint  does 
not  necessarily  preclude  further 
investigation  of  the  issues  raised  in  the 
appeal.  Another  commenter 
recommended  that  the  Department 
inform  complainants  of  their  options  if  a 
complaint  is  dismissed  under  Ais 
section. 

Response.  A  change  has  been  made. 
Section  200.244(b)(3)  has  been  revised  to 
include  the  provision  that  resubmission 
of  an  amended  appeal  by  the  appellant 
is  not  precluded  by  dismissal  of  the 
appeal. 

Comment.  One  commenter 
recommended  adding  a  provision 
prohibiting  the  Department  from 


dismissing  an  appeal  solely  because  it  is 
incomplete. 

Response.  A  change  has  been  made. 
Section  200.244(b)(3)  indicates  that  an 
appellant  may  submit  a  revised  appeal  if 
the  Department  finds  that  a  current 
appeal  does  not  meet  the  requirements 
of  §  200.243. 

§  200.245  The  designated  official’s 
procedures  for  resolving  direct 
complaints  and  appeals. 

Comment.  Several  commenters  felt 
that  the  20-day  limit  for  submission  of 
evidence  should  be  extended. 

Response.  No  change  has  been  made. 
Section  184  of  Title  I  requires,  in  the 
absence  of  exceptional  circumstances, 
that  the  Department  resolve  compaints 
and  appeals  within  60  days.  If  the 
Department  received  and  reviewed  an 
appeal,  determined  that  submission  of 
evidence  was  appropriate,  requested  the 
evidence,  and  provided  30  days  for  it  to 
be  submitted,  60  days  would  not  be 
sufficient  for  the  necessary  review  and 
resolution. 

Comment.  One  commenter 
recommended  revising  this  section  to 
require  the  Department  to  hear 
testimony  which  the  appellant,  the  SEA, 
or  the  applicant  agency’s  representative 
wishes  to  present. 

Response.  No  change  has  been  made. 
Although  the  Title  I  statute  requires  a 
hearing  at  the  State  and  local  level,  it 
does  not  require  one  at  the  Federal 
level.  However,  the  language  in 
§  200.245(a)(2)  provides  the  opportunity 
for  a  hearing  if  the  designated  official 
determines  that  this  presentation  is 
appropriate. 

Comment.  One  commenter  requested 
that  the  term  “research  and 
investigations"  as  used  in  this  section  be 
clarified. 

Response.  No  change  has  been  made. 
'The  term  “research  and  investigations” 
in  §  200.245(a)(3)  is  intended  to  provide 
the  designated  official  with  the 
flexibility  to  acquire  whatever 
additional  information  the  official  feels 
is  necessary  to  resolve  the  complaint.  A 
more  restrictive  definition  of  the  term 
would  take  away  some  of  the  flexibility 
that  the  provision  is  intended  to  provide. 

Comment.  Several  commenters 
objected  to  the  inclusion  of  the  term  “if 
appropriate"  in  paragraph  (b)(3)  of  this 
section. 

Response.  No  change  has  been  made. 
Inclusion  of  the  phrase  “if  appropriate” 
in  §  200.245(b)(3]  is  not  intended  to  give 
discretion  to  the  designated  official  to 
decide  which,  if  any,  of  the  named 
entities  should  be  given  notice  of  the 
resolution.  Rather,  it  has  been  included 
in  recognition  of  the  fact  that  all  of  these 
entities  may  not  be  involved  in  a  given 


complaint.  Only  those  entities  which 
have  an  interest  must  receive  notice.  For 
example,  a  complaint  against  the  SEA 
may  not  involve  a  particular  LEA  or 
district  advisory  council. 

Comment.  Several  commenters 
recommended  adding  a  provision 
requiring  the  Department  to  consult  with 
SEA  personnel  during  the  Department’s 
resolution  of  complaints. 

Response.  No  change  has  been  made. 
Section  200.245(a)(1)  provides  that  the 
SEA  will  be  notified  if  a  complaint  is 
accepted  for  resolution  by  the 
Department.  The  SEA  then  has  20  days 
to  submit  any  relevant  written  evidence 
-or  argument. 

Comment.  One  commenter 
recommended  adding  a  provision  that 
complainants’  and  appellants’ 
allegations  shall  be  assumed  to  be  true 
if  the  agency  against  which  they  are 
made  does  not  respond  to  the 
Department’s  request  for  information 
under  §  200.245(a)(1)  within  30  days. 

Response.  No  change  has  been  made. 
The  Department’s  designated  official 
will  issue  a  resolution  under  §  200.245(b) 
based  on  the  information  the  official  has 
gathered  under  §  200.245(a),  which 
provides  complainants,  appellants,  and 
agencies  20  days  to  submit  written 
evidence  or  argument.  Certainly,  the 
agency’s  case  will  be  impaired  if  it 
submits  no  evidence  in  its  defense. 

Comment.  One  commenter 
recommended  requiring  the  Department 
to  keep  a  public  file  of  all  complaints 
appealed  to  and  filed  directly  at  the 
Federal  level. 

Response.  No  change  has  been  made. 
Such  information  is  considered  public 
information  and  is  available  for 
inspection  on  request  with  the  Assistant 
Secretary. 

Comment.  One  commenter  questioned 
the  omission  from  this  section  of  the 
requirement  that  LEAs  be  given  an 
opportunity  to  present  evidence  to  the 
Department’s  designated  official  for 
complaint  resolution. 

Response.  No  change  has  beem  made. 
’The  LEA  may  present  written  evidence 
to  the  designated  official  under 
§  200.245(a)(1).  In  addition, 

§  200.245(a)(2)  permits  the  presentation 
of  oral  evidence  if  the  designated 
official  determines  that  this  presentation 
is  appropriate. 

Comment.  One  commenter 
recommended  adding  a  provision  in  tins 
section  requiring  the  designated 
official’s  resolution  to  include 
notification  of  the  parties  right  to 
administrative  appeal. 

Response.  A  change  has  been  made. 
That  provision  has  been  added  to 
§  200.245(b)(2)(ii). 
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§  200.246  Administrative  appeals  from 
the  designated  official's  resolution. 

Comment.  Several  conunenters 
objected  to  the  requirement  that  parties 
specify  the  specific  relief  requested  in 
appeals  to  the  Assistant  Secretary. 

Response.  A  change  has  been  made. 
The  term  “relief’  has  been  replaced  with 
the  more  commonly  used  term 
“remedy.”  Appellants  should  be  able  to 
state  the  remedy  they  seek  from  the 
Assistant  Secretary. 

Comment.  One  commenter  questioned 
the  rationale  for  the  30-day  deadline  for 
administrative  appeals  to  the  Assistant 
Secretary. 

Response.  No  change  has  been  made. 
The  30-day  limit  in  §  200.246(b}  is  a 
reasonable  one  which  is  consistent  with 
the  time  limits  set  by  Sections  128  and 
168  of  Title  I  for  appeals  of  applicant 
agency  and  SEA  complaint  resolutions. 

§  200.248  The  Assistant  Secretary's 
procedures  for  resolving  administrative 
appeals. 

Comment.  Several  commenters 
objected  to  the  provision  in  this  section 
which  allows  the  Assistant  Secretary  to 
remand  the  appeal  to  the  designated 
official  for  furfter  factfinding  when  that 
pfficial  has  already  had  60  days  to 
investigate  and  resolve  the  complaint. 

Response.  A  change  has  been  made. 
According  to  §  200.248(b),  for  further 
factfinding.  Rather,  if  additional 
information  is  needed,  the  Assistant 
Secretary  gathers  it  himself. 

Comment.  One  conmienter 
recommended  allowing  parties  to  the 
complaint  to  present  any  evidence  they 
feel  is  necessary,  rather  than  leaving  the 
decision  of  whether  to  provide 
additional  arguments  to  the  Assistant 
Secretary. 

Response.  No  change  has  been  made. 
Under  §  200.245(a),  parties  have  the 
opportunity  to  present  additional 
evidence  at  the  Federal  level  to  the 
designated  official.  This  opportunity 
satisfies  the  requirement  in  Section 
184(2)  of  Title  I.  If  the  Assistant 
Secretary  needs  further  information,  he 
may  request  it. 

Comment.  One  commenter 
recommended  either  specifying  that  the 
Assistant  Secretary’s  resolution  is  the 
final  agency  action,  or  provide  for  an 
appeal  to  the  Secretary. 

Response.  A  change  has  been  made. 
Section  200.248(b)(4)  provides  that  the 
Assistant  Secretary’s  final  resolution  is 
the  Department’s  final  action  concerning 
the  appeal. 

Comment.  Several  commenters 
objected  to  the  phrase  “if  appropriate” 
in  paragraph  (b)(3). 


Response.  No  change  has  been  made. 
Inclusion  of  the  phrase  “if  appropriate” 
in  §  200.248(b)(3)  is  not  intended  to  give 
discretion  to  &e  Assistant  Secretary  to 
decide  v/hich,  if  any,  of  the  named 
entities  should  be  given  notice  of  the 
resolution.  Rather,  it  has  been  included 
in  recognition  of  the  fact  that  all  of  these 
entities  may  not  be  involved  in  a  given 
complaint.  Only  those  entities  which 
have  an  interest  must  receive  notice.  For 
example,  a  complaint  against  the  SEA 
may  not  involve  a  particular  LE/\  or 
district  advisory  council. 

§  200.250  Audits  by  the  Secretary. 

Comment.  One  commenter  questioned 
why  the  NPRM  charged  the  Secretary, 
rather  than  the  Inspector  General,  with 
conducting  audits  under  Section  185  of 
Title  I. 

Response.  A  change  has  been  made. 
Section  200.250  has  been  revised  and  all 
references  to  the  Secretary  have  been 
replaced  with  references  to  the 
Inspector  General. 

§  200.251  Audit  resolution  procedures. 

Comment.  Several  commenters 
recommended  including  time  limits  for 
Federal  audit  resolution. 

Response.  No  change  has  been  made. 
Significant  variations  in  the  scope  and 
complexity  of  issues  raised  by  audits 
make  it  extremely  difficult  to  establish 
uniform  time  limits  for  each  stage  of  the 
audit  resolution  process. 

Comment.  One  commenter  questioned 
why  the  regulations  did  not  reflect  the 
language  in  the  House  Report  that  these 
regulations  explain  the  relationship 
between  the  various  Federal 
administrative  units  involved  in  the 
conduct  and  resolution  of  audits. 

Response.  No  change  has  been  made. 
As  revealed  by  the  dii.dsion  of 
responsibilities  that  are  described  in 
§§  200.250-200.251,  the  Inspector 
General  has  the  responsibility  for 
conducting  audits  and  the  Secretary  is 
responsible  for  resolving  the  findings 
and  recommendations  resulting  from 
those  audits. 

§  200.252  Judicial  review  of  audit 
resolutions. 

Comment.  One  commenter 
recommended  stating  in  this  section  that 
all  Education  Appeal  Board  decisions 
(including  those  related  to  audits)  may 
be  appealed  to  the  United  States  Court 
of  Appeals. 

Response.  No  change  has  been  made. 
Section  195  of  Title  I,  the  authority  for 
this  section,  only  affords  the  opportimity 
for  judicial  review  from  final  actions 
concerning  audit  resolutions, 
withholdings,  and  application  approvals. 
It  is  Section  455  of  GEPA  that  affords 


judicial  review  of  all  Education  Appeal 
Board  decisions. 

Comment  One  commenter 
recommended  providing  LEAs  and  State 
agencies  the  right  to  appeal  the 
Secretary’s  final  action  under  §  200.215 
to  the  court  of  appeals. 

Response.  No  change  has  been  made. 
Section  195  of  Title  I  only  authorizes 
appeals  by  the  State. 

§  §  200.253-200.254  Repayment  of 
funds. 

Special  note:  These  sections  are  no 
longer  included  in  the  Title  I  regulations. 
Rather,  they  have  been  moved  to  the 
Debt  Collection  Regulations  which  will 
be  published  as  an  appendix  to  EDGAR. 
Comments  on  these  provisions, 
therefore,  have  been  considered  when 
revising  the  Debt  Collection  Regulations. 

§  200.260  Withholding  of  Title  I 
payments. 

Comment  One  commenter  questioned 
why  a  60-day  time  period  is  provided  in 
paragraphs  (b)(3)(ii)  and  (b)(3)(iii)  before 
final  decisions  on  withholding  can 
become  effective. 

Response.  No  change  has  been  made. 
Section  200.260(b)(3)(ii)  implements 
Section  453(d)  of  GEPA,  which  provides 
that  the  Secretary  has  60  days  in  which 
to  modify  or  set  aside  a 
recommendation  of  the  hearing  officer. 
Section  200.260(b)(3)(iii)  implements 
Section  453(d)(1)  of  GEPA,  which 
provides  that  the  decision  as  modified 
shall  become  final  60  days  after 
modification  by  the  Secretary. 

Comment  One  commenter 
recommended  adding  a  provision 
including  standards  which  give  meaning 
to  the  term  “failure  to  comply 
substantially  with  any  assurances  set 
forth  in  the  application.” 

Response.  No  change  has  been  made. 
Although  the  Secretary  recognizes  the 
desirability  of  uniform  standards  in 
making  determinations  of  this  type,  it  is 
impossible  to  anticipate  every  type  and 
pattern  of  violation  which  may  occur.  ' 
Therefore,  the  phrase  has  been  left  to  be 
interpreted  on  a  case  by  case  basis. 

§  200.261  Suspension  of  Title  I 
payments  pending  completion  of 
withholding  proceedings. 

Comment  Several  commenters 
objected  to  the  inclusion  of  “possible 
factual  errors”  and  “hardship”  as 
factors  the  Secretary  considers  in 
deciding  whether  to  withhold  funds. 

Response.  No  change  has  been  made. 
Each  of  the  four  factors  listed  in 
§  200.261(b)(2)  are  to  be  considered  by 
the  Secretary  in  relation  to  one  another. 
Thus,  "lack  of  necessity  for  the 
suspension”  and  “the  nature  of  the 
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violation”  must  be  weighed  along  with 
questions  of  hardship  and  possible 
factual  errors  to  determine  whether  an 
SEA  has  shown  cause  why  the  proposed 
suspension  action  should  not  be  taken. 

Comment.  One  commenter  questioned 
why  the  term  "reasonable  notice”  in 
Section  186(a)  of  Title  I  has  been 
interpreted  to  mean  that  10  days  notice 
should  be  provided  under  paragraph 
(b)(l){ii). 

Response.  No  change  has  been  made. 
Because  show  cause  hearings  prior  to 
suspension  of  funds  are  conducted  by 
the  Education  Appeal  Board,  the  Board's 
regulations  governing  such  proceedings 
have  been  incorporated  into  the  Title  I 
regulations.  Section  100d.25(b)(2)  of  the 
Board’s  regidations  provides  that 
suspensions  become  effective  10  days 
after  the  date  on  which  the  recipient 
receives  written  notice  unless  the 
recipient  requests  an  opportunity  to 
show  cause. 

§  200.262  Judicial  review  of 
withholding  actions. 

Comment  One  commenter  questioned 
why  this  section  did  not  contain  the 
provision  in  Section  195  (b)  and  (c)  of 
Title  I  regarding  the  court’s  options  and 
the  Secretary’s  response  during  judicial 
review  of  a  final  agency  action. 

Response.  No  change  has  been  made. 
The  regulations  in  this  part  are  intended 
to  apply  only  through  the  final  action  of 
the  Department.  Section  195  (b)  and  (c) 
govern  the  actions  of  the  court  of 
appeals.  Therefore,  they  are  beyond  the 
scope  of  these  regulations. 

§  200.263  Notice  to  the  public  of  the 
Secretary’s  withholding. 

Comment  One  commenter  requested 
clarification  of  the  term  "appropriate 
action”  as  used  in  this  section. 

Response.  No  change  has  been  made. 
The  term  is  intended  to  ensure  that 
notice  of  the  withholding  is  provided, 
but  not  to  prescribe  the  manner  in  which 
it  is  provided. 

§  200.270  Use  of  a  Federal  compliance 
agreement 

Comment  Several  commenters 
recommended  including  language  in  this 
section  emphasizing  the  importance  of 
agencies  achieving  compliance  as  soon 
as  possible. 

Response.  No  change  has  been  made. 
The  Department  recognizes  the 
importance  of  quickly  achieving 
compliance.  However,  the  Department 
also  recognizes  that,  in  some  instances, 
additional  time  may  be  needed  to  make 
the  compliance  agreement  workable  and 
most  likely  to  achieve  meaningful 
results.  Therefore,  §  200.272(d)(2) 
provides  the  Secretary  with  discretion  to 


establish  a  reasonable  period  for 
achieving  full  compliance. 

Comment  One  commenter  requested 
clarification  of  the  relationship  between 
this  section  and  34  CFR  76.900  which 
prohibits  Department  officials  fi'om 
waiving  any  regulations  which  apply  to 
a  Departmental  program. 

Response.  No  change  has  been  made. 
Paragraph  (a)  of  34  CFR  76.900  provides 
that  Department  officials  may  waive 
program  regulations  as  long  as  the 
waiver  is  specifically  provided  for  in  the 
regulations.  Section  l^(c)  of  Title  I  and 
§  200.270  do  authorize  the  Secretary  to 
enter  into  compliance  agreements. 

Comment  One  commenter 
recommended  including  a  provision  in 
this  section  stating  that  during  the  time 
that  an  agency  is  in  compliance  with  an 
agreement,  the  agency  is  not  subject  to 
any  other  legal  action  for  the  violation 
covered  in  the  agreement. 

Response.  No  change  has  been  made. 
Section  200.270(c)(2)  relieves  agencies  of 
liability  for  repaying  funds  spent  in 
violation  of  a  Title  I  requirement  that  is 
covered  by  a  compliance  agreement 
during  the  time  the  agreement  is  in 
effect.  It  is  beyond  the  authority  of  the 
Department  to  prohibit,  by  regulation, 
legal  action  by  private  individuals  and 
organizations. 

Comment  One  commenter  questioned 
the  necessity  of  the  particular  reference 
in  paragraph  (d)  to  maintenance  of 
effort. 

Response.  A  change  has  been  made. 
The  reference  to  maintenance  of  effort 
has  been  deleted. 

§  200.272  Time  period  for  coming  into 
compliance  under  a  Federal  compliance 
agreement 

Comment  Several  commenters 
recommended  extending  the  maximum 
time  period  for  a  Federal  compliance 
agreement  from  60  days  to  180  days. 

Response.  A  change  has  been  made. 
The  60-day  limit  for  "immediate  full 
compliance”  has  been  changed  to  90 
days  in  §  200.272(a). 

Comment  One  commenter  questioned 
the  rationale  for  the  60-day  time  period 
allowed  for  SFAs  to  come  into  full, 
immediate  compliance. 

Response.  A  change  has  been  made. 
Section  186(c)  of  Title  I  provides  for  two 
types  of  compliance  agreements.  One 
type  must  result  in  immediate 
compliance.  Since  compliance 
agreements  cannot  apply  retroactively, 
the  Secretary  interprets  the  term 
"immediate”  to  mean  within  a  limited 
period  of  time — that  is,  up  to  90  days.  It 
is  anticipated  that  this  period  of  time 
should  be  sufficient  to  permit  agencies 
to  remedy  all  but  the  most  serious 
violations.  The  other  type  of  compliance 


agreement — ^used  to  remedy  these 
serious  violations — ^permits  the 
Secretary  to  defer  full  compliance  until  a 
future  date.  In  order  to  enter  into  this 
type  of  agreement,  the  Secretary  must — 
after  a  hearing — issue  written  findings 
that  immediate  compliance  with  the 
requirements  is  not  feasible.  In  such  an 
agreement,  the  Secretary  would  afford 
the  affected  agency  a  reasonable  period 
of  time  for  achieving  full  compliance. 

§  200.274  Effect  of  expiration  of  a 
Federal  compliance  agreement 

Comment  One  commenter 
recommended  specifically  stating  that 
agencies  are  entitled  to  hearings  upon 
expiration  of  a  compliance  agreement. 

Response.  No  change  has  been  made. 
The  provisions  of  §  200.260  apply  upon 
the  expiration  of  a  compliance 
agreement.  That  section  provides  a  right 
to  a  hearing  prior  to  taking  action  to 
withhold  funds. 

Comment.  One  commenter 
recommended  providing  for  extensions 
of  Federal  compliance  agreements  in  the 
event  that  unforeseen  circumstances 
occur. 

Response.  No  change  has  been  made. 
The  provisions  in  §  200.272(d)(2) 
authorize  the  Secretary  to  establish  a 
reasonable  period  of  time  for  the  SEA  to 
come  into  compliance  under  a  Federal 
compliance  agreement.  Although  we  do 
not  anticipate  that  extensions  of  the 
original  deadline  will  be  granted 
fi'equently,  the  Secretary  may  consider 
granting  an  extension  in  circumstances 
where  it  is  reasonable. 

§  200.280  Procedures  for  issuing  cease 
and  desist  orders. 

Comment.  One  commenter 
recommended  initiating  cease  and  desist 
orders  whenever  complaints  to  the 
designated  official  under  §  200.243 
indicate  that  an  agency  is  not  in 
substantial  compliance  with  Title  I 
requirements. 

Response.  No  change  has  been  made. 
If  a  complaint  to  the  designated  official 
indicated  substantial  noncompliance, 
the  Department  would  require 
appropriate  corrective  action  in  its 
resolution  of  the  complaint.  The 
Department  anticipates  that  affected 
agencies  will  comply  with  any 
corrective  action  required  by  a 
complaint  resolution.  However,  if  further 
enforcement  action  is  necessary,  cease 
and  desist  proceedings  are  but  one  of 
several  alternatives  available  to 
Departmental  officials. 

Comment  One  commenter 
recommended  replacing  the  term  “facts” 
with  the  term  “charges”  in  this  section. 

Response.  A  change  has  been  made. 
The  word  “facts”  has  been  replaced 
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with  “charges”  in  §  200.280(a](l]  and 
“stated”  has  been  replaced  with 
“charged”  in  §  200.280(c). 

Comment.  One  commenter 
recommended  revising  the  language  in 
paragraph  (a)  to  agree  with  the  statutory 
language  “causes  to  be  served*  *  *a 
cease  and  desist  order*  *  *.” 

Response.  A  change  has  been  made. 
The  statutory  language  has  been  added 
to  §  200.280(a). 

Comment.  One  commenter 
recommended  providing  the  Secretary 
with  the  authority  to  initiate 
immediately  a  cease  and  desist  order 
when  a  violation  is  found  as  part  of  the 
agency’s  final  action  under  §  200.248 
(Assistant  Secretary’s  procedures  for 
resolving  administrative  appeals  of 
complaints). 

Response.  No  change  has  been  made. 
Although  the  Secretary  recognizes  the 
importance  of  quickly  remedying  any 
noncompliance  that  is  discovered  as  a 
result  of  complaint  resolution,  she 
believes  that,  in  most  instances, 
grantees  will  voluntarily  take  the 
required  corrective  action  without  the 
need  for  formal  enforcement 
proceedings.  In  those  instances  when 
formal  enforcement  action  is  required, 
the  Secretary  must  determine  which  of 
the  enforcement  procedures  is  most 
appropriate. 

Comment.  Several  commenters 
recommended  clarifying  that  the  petition 
for  review  referred  to  in  paragraph  (d) 
must  be  filed  within  60  days  of  the 
Education  Appeal  Board’s  decision. 

Response.  No  change  has  been  made. 
Section  200.281  states  that  these  reports 
and  orders  must  be  appealed,  by 
petitioning  for  judicial  review,  within  60 
days  of  the  time  copies  are  received. 

Comment.  One  commenter  expressed 
concern  that  this  section  speciHes  that 
appeals  will  be  heard  by  panels  of  the 
Education  Appeal  Board,  rather  than  the 
full  Board. 

Response.  No  change  has  been  made. 
34  CFR  78  indicates  that  panels  of  the 
Board  hold  hearings.  This  provision  is 
necessary  since  it  would  be  unworkable 
for  the  full  30  member  Board  to  hold 
hearings. 

§  200.282  Enforcement  of  cease  and 
desist  orders. 

Comment.  One  commenter 
recommended  specifically  stating  that 
an  SEA  need  not  be  granted  a  hearing 
before  withholding  is  commenced  if  the 
SEA  failed  to  comply  with  a  cease  and 
desist  order. 

Response.  No  change  has  been  made. 
The  Title  I  statute  and  regulations  afford 
SEAs  an  opportunity  for  a  hearing  on 
the  record  before  any  withholding  action 
is  taken.  A  show  cause  hearing  which 


may  have  been  held  under  §  200.280 
prior  to  issuance  of  a  cease  and  desist 
order  does  not  relieve  the  Department  of 
its  obligation  to  afford  a  hearing  on  the 
record  before  withholding  funds.  In 
addition  to  being  legally  required,  we 
believe  the  issues  raised  by  an  action  to 
withhold  funds  may  differ  from  issues 
presented  at  a  show  cause  hearing. 

Comment.  One  commenter 
recommended  specifically  mentioning 
administrative  costs  in  paragraph  (a)  as 
part  of  the  Title  I  payment  which  can  be 
withheld. 

Response.  A  change  has  been  made. 
Section  200.282(n)  specifically 
authorizes  the  Secretary  to  withhold 
funds  for  State  administration. 

Subpart  A — General 
?  201.4  Definitions. 

Comment.  One  commenter  requested 
that  the  number  of  children  that 
institutions  for  neglected  or  delinquent 
children  are  designed  to  serve  be 
reduced  from  10  to  5. 

Response.  No  change  has  been  made. 
Institutions  which  are  designed  for  the 
care  of  fewer  than  10  children  sure  so 
small  that,  in  many  cases,  it  is  difficult 
for  the  resident  children  to  be  efficiently 
and  effectively  served  under  Title  I. 
Moreover,  many  of  these  institutions 
closely  resemble  foster  homes,  which 
are  not  eligible  institutions  under 
§  201.4.  Therefore,  the  current  policy 
which  limits  the  inclusion  of  these 
institutions  as  eligible  institutions  for 
the  purpose  of  computing  county 
aggregate  grants  imdcr  §  201.12(a)  has 
been  retained. 

Comment.  One  commenter 
recommended  including  a  definition  of 
the  term  “magnet  school”  in  this  section. 

Response.  No  change  has  been  made. 
The  term  “magnet  school”  is  used  to 
refer  to  schools  with  any  of  a  variety  of 
enrollment  patterns.  A  definition  which 
includes  only  one  or  perhaps  a  few  of 
those  patterns  would  be  unduly 
restrictive. 

Comment.  One  commenter 
recommended  re\ising  the  definition  of 
“eligible  school  attendance  area”  to 
address  the  situations  where  students 
attend  a  public  school  other  than  the 
one  to  which  they  normally  have  been 
assigned. 

Response.  A  change  has  been  made. 
The  definition  of  “school  attendance 
area”  is  34  CFR  200.5  has  been  revised 
to  provide  that  children  are  considered 
to  be  in  the  attendance  area  of  the 
school  to  which  they  would  be  assigned 
were  they  not  attending  a  private  school 
or  another  public  school.  In  light  of  this 
change,  the  definition  of  “eligible  school 


attendance  area”  has  been  retained 
without  modification. 

Comment.  One  commenter  questioned 
to  what  situations  the  second  sentence 
in  the  defintion  of  “eligible  school 
attendance  area"  is  intended  to  apply. 

Response.  A  change  has  been  made. 
That  provision  has  been  moved  to  the 
definition  of  “school  attendance  area” 
and  revised  specifically  to  include  other 
public  schools  which  children  may  be 
voluntarily  attending,  such  as  magnet 
schools. 

Comment.  One  commenter 
recommended  including  a  definition  of 
“State  and  local  funds”  for  the  purpose 
of  making  comparability  determinations. 

Response.  No  change  has  been  made. 
Section  201.114  specifies  what 
expenditures  are  to  be  used  in  making 
comparability  determinations. 

Comment  One  commenter  questioned 
the  inclusion  of  central  office  stafi  who 
assist  instructional  staff  by  performing 
strictly  clerical  and  administrative 
functions  within  the  definition  of 
instructional  staff. 

Response.  No  change  has  been  made. 
Staff  members  who  perform  clerical  and 
administrative  duties  as  direct 
assistance  to  staff  members  who 
provide  instructional  services  are 
considered  instructional  staff  because 
the  functions  they  perform  relate 
directly  to  the  provision  of  instructional 
services. 

Comment  One  commenter  questioned 
why  the  definition  of  “project  area" 
omitted  the  provision  that  the  area  is 
designated  without  regard  to  the 
location  of  the  project. 

Response.  A  change  has  been  made. 
The  definition  of  "project  area”  was 
revised  to  include  this  statutory 
language. 

Subpart  B — Allocation  of  Title  I  Funds 
for  Grants  to  Local  Educational 
Agencies 

Comment  A  number  of  commenters 
recommended  including  a  section  to 
regulate  Section  124(e)  of  Title  I  which 
requires  Title  I  funds  to  be  allocated  ‘ 
among  project  areas  and  schools  on  the 
basis  of  the  number  and  needs  of  the 
children  to  be  served. 

Response.  A  change  has  been  made. 
This  requirement  is  covered  in  §  201.15 
of  these  regulations. 

Basic  Grants 

§  201.11  Determination  by  the 
Secretary  of  basic  grants. 

Comment  One  commenter  asked  why 
children  in  institutions  and  foster  homes 
were  specifically  mentioned  in 
paragraph  (b)(2)  since  these  children  are 
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included  by  the  cross-reference  to 
Section  111  of  Title  I  in  subsection  (b](l]. 

Response.  No  change  has  been  made. 
Section  201.11(b)(2)  is  intended  to 
remove  €uiy  doubt  that  these  children 
are  included  under  the  statutory 
reference  in  paragraph  (b)(1)  to  Section 
111(c)  of  Title  I. 

I  201.12  Allocation  of  county 
aggregate  amounts  by  SEAs. 

Comment.  One  commenter  stated  that 
the  regulations  should  set  a  minimum 
number  of  children  to  trigger  the 
provisions  of  paragraph  (b)(2)(i) 

(relating  to  school  districts  which 
overlap  county  boundaries). 

Response.  A  change  has  been  made. 
Section  201.12(b)(2)(i)  has  been  revised 
to  provide  that  SEAs  shall  make  the 
separate  allocation  referred  to  in  that 
section  only  if  there  are  10  or  more 
children  in  the  LEA. 

Comment.  One  commenter 
recommended  allowing  a  jail  to  submit 
counts  based  on  the  mean  number  of  17 
year  olds  in  that  institution  for  the 
previous  12  months. 

Response.  No  change  has  been  made. 
The  method  of  determining  institutional 
counts  in  §  201.12(a)  is  designed  to 
provide  a  count  that  corresponds  to  the 
average  number  of  institutionalized 
children  who  reside  in  the  institution 
long  enough  to  benefit  from  services. 
Consistent  with  this  intent,  the  30-day 
requirement  has  been  retained. 

Comment.  One  commenter  asked 
whether  the  option  offered  in  paragraph 
(b)(2](iii)(B)  (relating  to  merger  of  school 
districts)  would  be  available  for  three 
years  if  the  district’s  application  is  in 
effect  for  the  three  years. 

Response.  A  change  has  been  made. 
Section  201.12(b)(2)  (iii)(B)  has  been 
revised  to  permit  an  LEA  that  has  been 
merged  and  has  submitted  a  previously 
approved  project  application  to  carry 
out  the  approved  project  by  itself  or  in 
cooperation  with  another  LEA  during 
the  remainder  of  the  fiscal  year. 

Comment.  One  commenter  asked 
whether  the  term  “local  institution” 
refers  only  to  institutions  funded  from 
local  sources  rather  than  State  or 
private  sources. 

Response.  No  change  has  been  made. 
This  term  is  used  so  that  local 
institutions,  whatever  their  source  of 
support,  may  be  distinguished  from 
State-operated  institutions. 

Comment.  One  commenter  asked 
whether  consideration  had  been  given  to 
providing  more  detailed  guidance  on 
subcounty  allocation  procedures,  taking 
into  account  legislative  history  directing 
that  such  procedures  should  generally 
be  consistent  with  the  Federal  formula 
requirements. 


Response.  No  change  has  been  made. 
The  regulatory  provisions  dealing  with 
subcounty  allocation  procedures 
incorporate  applicable  statutory 
language,  and  take  into  accoimt 
legislative  history,  as  well  as  practical 
problems. 

Comment.  One  commenter  questioned 
the  rationale  for  first  allocating  funds 
generated  by  children  in  institutions, 
under  paragraph  (a),  and  then 
distributing  funds  based  on  the  number 
of  children  from  low-income  families, 
under  paragprah  (b). 

Response.  No  change  has  been  made. 
Section  111(a)(3)  of  Title  I  indicates  that 
funds  generated  by  children  in 
institutions  for  neglected  or  delinquent 
children  may,  in  certain  cases,  be 
tranferred,  according  to  §  201.12(a)(2),  to 
agencies  other  than  the  LEA  in  which 
the  institution  is  located.  In  order  to 
make  such  a  transfer  or  funds,  it  is 
necessary  first  to  determine  what 
portion  of  the  LEA's  allocation  is  based 
on  the  number  of  neglected  or 
delinquent  children  in  institutions. 

Comment.  One  commenter  asked  why 
paragraph  (a)(2)  failed  to  provide  more 
specific  guidance  concerning  handling  of 
firnds  generated  by  children  in  local 
institutions  when  no  public  agency  will 
accept  responsibility  for  providing  them 
with  Title  1  services. 

Response.  A  change  has  been  made. 

A  new  paragrpah  (a)(3)  was  added  to 

§  201.12. 

Comment.  One  commenter  asked  why 
paragrpah  (b)(2)(ii)  describes  a 
procedure  which  SEAs  may  follow  in 
allocating  funds  to  LEAs  which  serve 
children  from  other  districts.  The 
commenter  stated  that  the  Title  I  statute 
affords  the  SEA  the  authority  to  allocate 
such  funds  in  whatever  manner  it  feels 
will  best  carry  out  the  purposes  of  Title 
I. 

Response.  A  change  has  been  made. 
Section  201.12(b)(2)(ii)  has  been  revised 
to  follow  the  language  in  Section 
111(a)(2)(B)  of  Title  I. 

Comment.  One  commenter  questioned 
the  omission  in  §  201.12(a)  of  Ae 
statutory  language  that  pennits  use  of 
the  most  recent  satisfactory  data  if  data 
on  the  number  of  children  residing  in 
institutions  for  neglected  or  delinquent 
are  unavailable. 

Response.  A  change  has  been  made. 
This  statutory  language  has  been  added 
in  §  201.12(a)(l)(ii). 

Comment.  One  commenter  questioned 
why  the  term  “fiscal  year"  in  Section 
111(c)(2)(B)  of  Title  I  was  changed  to 
calender  year"  in  §  201.12(a)(l)(i). 

Response.  A  change  has  been  made. 
The  statutory  term  “fiscal  year”  is  now 
used. 


Comment.  One  commenter  questioned 
why  this  section  interpreted  the  term 
“the  caseload  data  for  October"  used  in 
Section  111(c)(2)(B)  of  Title  I  as  30 
consectutive  days,  one  of  whicii  is  m 
October. 

Response.  A  change  has  been  made. 
This  interpretation  is  consistent  with  the 
statutory  language.  As  a  continuation  of 
current  policy,  it  will  enable  the 
Secretary  to  make  deterirunations  for 
the  purpose  of  making  FY  1982  grants 
without  having  to  ask  applicants  for 
additional  information  beyond  what  has 
already  been  submitted. 

§  201.13  Exceptions  to  county 
aggregate  amounts. 

Comment.  One  commenter 
recommended  that  SEA  requests  to 
allocate  without  regard  to  county 
aggregate  amounts  only  be  approved  for 
a  given  fiscal  year. 

Response.  A  change  has  been  made. 
The  words  “for  a  particular  fiscal  year” 
have  been  added  to  paragraph  (b)  after 
the  language  “the  Secretary  approves 
the  SEA’s  request"  in  §  201.13(b). 

Special  Incentive  Grants 

§  201.20  Eligibility  for  special 
incentive  grants. 

Comment.  One  commenter 
recommended  that  this  section  be 
revised  to  make  clear  that  only  those 
districts  which  participate  in  both  Title  I 
and  in  a  State  compensatory  education 
(SCE)  program  must  expend  at  least  50 
percent  of  the  SCE  funds  in  areas 
eligible  for  Title  I  assistance. 

Response.  No  change  has  been  made. 
The  statutory  requirement  that  at  least 
50  percent  of  the  SCE  funds  be  spent  in 
areas  eligible  for  Title  I  assistance, 
applies  to  any  LEA  in  the  State,  and  not 
just  those  receiving  both  Title  1  and  SCE 
funds. 

Comment.  One  commenter 
recommended  revising  the  language  in 
this  section  to  clarify  that  SCE  funds 
expended  in  areas  serving  grade  spans 
other  than  those  served  by  the  Title  I 
program  may  nevertheless  be  counted 
towards  the  50  percent  requirement  as 
long  as  those  areas  are  eligible  to 
receive  services. 

Response.  A  change  has  been  made. 
Section  201.20(a)(2)  uses  the  statutory 
language  “school  attendance  areas  of 
such  agencies  having  high 
concentrations  of  children  from  low- 
income  families." 

Comment.  Several  commenters 
recommended  stating  that,  when  SCE 
funds  are  appropriated  as  part  of  a 
larger  aggregate  of  funds,  only  those 
funds  that  are  actually  used  to  fund  SCE 
programs  may  be  counted  as  providing 
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matching  funds  as  required  under 
paragraph  (a)(2)  and  Section  116  of  Title 
I. 

Response.  No  change  has  been  made. 
Section  201.21  provides  that  entitlements 
are  based  on  the  amount  of  funds 
actually  “expended  for”  programs 
meeting  the  requirements  of 
§  201.20(a)(1),  not  for  a  broader  class  of 
programs.  No  change  was,  therefore, 
necessary. 

Comment.  One  commenter  questioned 
why  this  section  omitted  statutory 
language  stating  that,  in  order  to  be 
eligible.  State  programs  must  meet  the 
requirements  described  in  paragraph 
(a)(1)  and  (a)(2)  “under  State  law.” 

Response.  No  change  has  been  made. 
The  phrase  “under  State  law”  is 
somewhat  ambiguous.  State  laws  may  . 
have  the  effect  of  meeting  the 
requirements  in  Section  116  of  Title  I 
without  having  specihc  statutory 
language  referring  to  those 
requhements.  Therefore  the  regulatioiis 
make  it  clear  that  compliance  is 
determined  on  the  basis  of  the  manner 
in  which  the  SCE  is  operated. 

Comment.  One  commenter  questioned 
why  paragraph  (a)(2)  requires  only  95 
percent  of  the  LEAs  in  a  State  to  expend 
50  percent  or  more  of  the  SCE  funds  in 
school  attendance  areas  eligible  for  Title 
I. 

Response.  A  change  has  been  made. 
The  provisions  has  been  revised  to 
conform  to  the  strict  statutory  language 
under  which  not  less  than  50  percent  of 
the  funds  spent  under  the  State  program 
must  be  spent  in  school  attendance 
areas  that  have  high  concentrations  of 
children  from  low-income  families. 

§  201.38  Reallocation  of  Title  I  funds 
by  SEAs. 

Comment.  A  number  of  commenters 
objected  to  the  general  authority  of 
S^s  to  reallocate  applicant  agency 
funds.  These  commenters  cited  a  variety 
of  reasons  for  their  objections.  Including 
possible  conflict  with  the  Tydings 
amendments. 

Response.  No  change  has  been  made. 
SEAs  are  vested  with  authority  to 
reallocate  funds  imder  Section  193(b)  of 
Title  I,  and  such  action  is  not  precluded 
by  the  Tydings  amendment.  This  section 
of  the  regulations  merely  sets  out  dates 
and  criteria  to  guide  SEAs  in  their 
exercise  of  the  applicable  statutory 
authority. 

Comment.  One  commenter  requested 
clarification  of  the  term  “current 
projects”  as  used  in  paragraph  (a)(1). 

Response.  A  change  has  been  made. 
Section  201.38(a)(1)  has  been  revised 
and  expanded. 


Comment.  One  commenter  felt  that 
SEAs  should  be  free  to  reallocate  funds 
after  February  1. 

Response.  No  change  has  been  made. 
Reallocation  of  funds  on  a  date  later 
than  February  1  can  be  expected  to 
interfere  with  agencies’  planning,  during 
the  spring  mon&s,  of  programs  for  the 
next  school  year. 

Comment  One  commenter 
recommended  that  only  carryover  funds 
be  considered  available  for  reallocation. 

Response.  No  change  has  been  made. 
Restricting  the  reallocation  authority 
would  encourage  excessive  carrying 
over  of  funds. 

Comment.  One  commenter 
recommended  requiring  SEAs  to  notify' 
district  advisory  coimcils  when  the  S^ 
is  considering  reallocating  some  of  the 
lea's  funds  to  other  agencies. 

Response.  A  change  has  been  made. 
According  to  §  201.38(a)(3),  en  LEA’s 
district  advisory  coimcil  must  be 
notified  along  with  the  LEA. 

Comment.  One  commenter 
recommended  adding  to  the  hst  of 
factors  SEAs  may  take  into  account 
when  considering  reallocation,  the 
number  of  children  from  low-income 
families  in  the  district  who  are  not 
adequately  reflected  in  current  eligibility 
counts. 

Response.  A  change  has  been  made. 
Section  201.38(b)(1)  has  been  revised  to 
address  this  issue. 

Comment  One  commenter  questioned 
the  appropriateness  of  including  the 
availability  of  funds  fi'om  non-Title  I 
sources  as  a  factor  to  be  considered  in 
SEA  reallocation. 

Response.  A  change  has  been  made. 
That  factor  has  been  deleted  from 
§  201.38(a)(2). 

Comment  One  commenter  requested 
clarification  of  the  provision  “the  future 
availability  of  Title  I  funds”  in 
§  201.38(a)(2)(v). 

Response.  No  change  has  been  made. 
This  clause  was  included  to  permit  the 
SEA  to  consider  decreases  in  funding 
levels  for  the  upcoming  year  as  one 
factor  that  may  warrant  a  reduction  in 
the  amount  of  funds  that  are  considered 
“excess”  under  §  201.38(a)(1).  In  a 
situation  where  the  amount  of  Title  I 
funds  is  substantially  reduced,  it  may  be 
appropriate  for  an  SEA  to  permit  an 
increase  in  carryover  funds  to  minimize 
the  disruption  to  Title  I  services  caused 
by  a  decrease  in  the  level  of  funding. 

Comment  One  commenter  questioned 
why  the  statutory  language  “to  redress 
inequities  or  mitigate  hardships”  was 
omitted  from  paragraph  (b)(1). 

Response.  A  change  has  been  made. 
Section  201.38(b)(1)  has  been  revised  to 
include  this  statutory  language. 


Comment  One  commenter  expressed 
concern  that  paragraph  (a)(l)(vii)  could 
be  used  to  penalize  I£As  for  carrying 
over  funds  for  reasons  beyond  their 
control  (e.g.,  late  appropriations). 

Response.  A  change  has  been  made. 
That  factor  has  been  deleted  from 
§  201.38(a)(2). 

§  201.39.  Reallocation  of  Title  I  funds 
by  the  Secretary. 

Comment  One  commenter 
recommended  including  specific  criteria 
by  which  the  Secretary  will  determine 
need  as  a  basis  for  reallocation  of  Title  I 
funds  among  States. 

Response.  No  change  has  been  made. 
Although  the  Secretary  is  granted 
reallocation  authority,  it  is  expected  that 
this  authority  will  be  rarely  exercised. 
Where  the  reallocation  is  exercised, 
however,  it  is  anticipated  that  the 
Secretary  would  use  the  criteria  in 
Section  193(b)  (relating  to  reallocation  of 
Title  I  funds  by  SEAs). 

Subpart  D — Designating  Schools  and 
School  Attendance  Areas  for  Title  I 
Projects 

Identifying  Eligible  Schools  and  School 
Attendance  Areas 

§  201 .50.  Overview  of  the  regulations 
in  this  subpart. 

Comment  Several  commenters 
recommended  citing  Section  123  as  well 
as  Section  122  in  paragraph  (a)  of  this 
section. 

Response.  A  change  has  been  made. 
Both  sections  are  now  cited  in 
§  201.50(a). 

Comment  One  commenter  asked  why 
paragraph  (a)(1)  (relating  to  the 
selection  of  children)  is  included  in 
Subpart  D  (relating  to  the  selection  of 
schools  and  areas). 

Response.  A  change  has  been  made. 
Section  201.50(a)(1)  has  been  deleted. 
However,  the  reference  to  educationally 
deprived  children  in  paragraph  (a)  has 
been  retained  since,  in  some  cases, 
educational  deprivation  may  be  a  factor 
in  the  selection  of  project  areas  and 
project  schools. 

Comment  One  commenter  questioned 
the  use  of  the  term  “highest 
concentration”  in  paragraph  (a)(2).  The 
commenter  stated  that  this  term  might 
be  interpreted  as  meaning  that  all 
eligible  areas  cannot  be  served. 

Response.  A  change  has  been  made. 
The  term  “high  concentration”  has  been 
adopted  in  §  201.50(a)(2). 

§  201.51  Identifying  eligible  school 
attendance  areas. 

Comment  One  commenter 
recommended  including  a  specific 
statement  that  an  attendance  area  with 
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more  than  one  building  is  considered  a 
single  attendance  area. 

Response.  No  change  has  been  made. 
The  number  of  school  buildings  does  not 
control  whether  an  area  is  a  single 
attendance  area  for  purposes  of  Title  I. 

Comment.  One  commenter 
recommended  that  the  regulations 
explain  how  eligibility  based  on 
residency  is  determined  for  children 
who  attend  kindergarten,  pre¬ 
kindergarten,  or  special  education 
centers  which  serve  the  entire  district. 

Response.  No  change  has  been  made. 
The  eligibility  of  such  centers  may  be 
determined  on  a  school  basis  (see 
§§  201.4  and  201.52).  Alternatively, 
children  attending  such  centers  may  be 
considered  to  be  in  the  attendance  areas 
of  the  schools  they  will  attend  in  a 
following  year  or  cf  the  schools  they 
would  have  attended  if  they  were  not 
attending  the  special  centers. 

Comment.  One  commenter 
recommended  that  this  section  address 
the  issue  of  selection  of  project  areas 
when  attendance  areas  have  no  defined 
boundaries. 

Response.  No  change  has  been  made. 
The  definitions  of  school  attendance 
area  and  eligible  school  attendance  area 
in  §  201.4  address  this  issue. 

Comment  One  commenter 
recommended  allowing  LEAs  to  target 
Title  I  funds  to  school  attendance  areas 
and  schools  based  on  educational 
criteria  only. 

Response.  No  change  has  been  made. 
Section  122  of  Title  I  requires,  with 
certain  exceptions,  that  LEAs  first  serve 
areas  with  high  concentrations  of 
children  from  low-inccme  families.  The 
exceptions  to  this  requirement  included 
in  Section  122(a)(2)  and  (d)  of  Title  1  are 
restated  in  §§  201.51-201.52  and  201.60- 
201.66. 

Comment.  One  commenter 
recommended  permitting  children  who 
reside  in  non-project  areas  but  who 
attend  schools  serving  project  areas  to 
participate  in  Title  I  projects  so  long  as 
services  are  not  diluted  for  children  who 
reside  in  the  project  area. 

Response.  No  change  has  been  made. 
Children  assigned  to  schools  serving 
project  areas  are  considered  as  being  in 
the  attendance  areas  of  tliose  schools. 

Comment  One  commenter 
recommended  that  measures  of  low- 
income  status  be  used  consistently 
throughout  an  LEA’s  district. 

Response.  No  change  has  been  made. 
This  requirement  is  already  included  in 
§  201.51(b)(3). 

Comment  One  commenter 
recommended  clarifying  whether  this 
section  authorized  the  use  of  three  or 
four  grade  span  groupings  for  selecting 
project  areas. 


Response.  No  change  has  been  made. 
This  issue  is  addressed  in  §  201.117. 

Comment  One  commenter 
recommended  that,  in  determining 
whether  an  LEA  has  maintained  Title  I 
expenditures  so  as  to  fall  within  the  25 
percent  rule  in  paragraph  (d)(ii), 
expenditures  be  measured  for  the 
district  as  a  whole,  rather  than  in 
previously  served  project  areas  and 
schools. 

Response.  No  change  has  been  made. 
The  requirement  that  LEAs  maintain 
Title  I  and  State  compensatory 
education  (SCE)  program  expenditures 
in  previously  served  project  areas  and 
schools  is  required  in  Section  122(a)(1) 
of  Title  I. 

Comment  One  commenter 
recommended  deletion  of  paragraph 
(d)(3)(ii)  which  prohibits  an  LEA’s  use  of 
percentages  and  numbers  to  identify 
more  school  attendance  than  would 
have  been  the  case  if  eligibility  were 
deteimined  using  either  the  percentage 
or  number  method  alone. 

Response.  No  change  has  been  made. 
Section  201.51(d)(3)(ii)  is  consistent  with 
pertinent  legislative  history.  It  is  also 
designed  to  ensure  that  only  areas  with 
a  high  concentration  of  children  from 
low-income  families  will  be  served. 
Paragraph  (d)(3)(ii)  adds  flexibility, 
while  maintaining  the  basic  concept  that 
LEAs  serve  a  limited  number  of  areas  or 
schools. 

Comment  Several  commenters 
recommended  expanding  the  no  wide 
variance  latitude  in  §  201.51(d)(4)  from 
five  percent  to  ten  percent  Another 
commenter  recommended  that  the 
Secretary  be  empowered  to  approve  use 
of  the  no  wide  variance  option  even 
where  the  requirements  in  paragraph 
(d)(4)  are  not  met. 

Response.  No  change  has  been  made. 
The  five  percent  provision  was  included 
so  that  LEAs  that  have  very  low 
percentages  of  children  from  low- 
income  families  in  each  of  their  school 
attendance  areas  need  not  be 
constrained,  in  their  selection  of  project 
areas,  by  economic  criteria  which  are 
not  statistically  significant.  Increasing 
this  variance  to  ten  percent  would 
unduly  dilute  the  concentration  of  Title  I 
services. 

Comment  One  commenter 
recommended  adding  an  additional 
section  covering  actual  selection  of 
areas,  as  well  as  identification  of 
eligible  areas. 

Response.  No  change  has  been  made. 
Sections  201.60-201.61  and  201.63-201.66 
address  selection  of  project  areas. 

Comment  One  commenter 
recommended  including  guidance  on 
how  LEAs  may  serve  students  from 
local  institutions  for  neglected  or 


delinquent  children  when  those  children 
reside  in  a  non-project  area. 

Response.  No  change  has  been  made. 
Under  §  201.75,  children  who  have 
generated  Title  I  funds  as  a  result  of 
their  residence  in  such  institutions  must 
be  served  regardless  of  whether  the 
institution  is  in  a  project  area. 

Comment  One  commenter  questioned 
the  use  of  the  term  “aggregate  per  pupil 
amount"  in  paragraph  (d)(l)(ii)(B). 

Response.  No  change  has  been  made. 
The  level  of  expenditures  which  must  be 
main  tained  is  the  aggregate  of  Title  I 
and  SCE  funds.  This  level  is  determined 
on  a  per  pupil  basis  because,  where 
there  may  be  shifts  in  school 
populations,  the  only  meaningful 
comparison  is  based  on  expenditures 
per  child. 

Comment.  One  commenter  questioned 
the  justification  for  the  options  offered 
in  paragraphs  (d)(l)(iii)  and  (d)(2)(ii) 
concerning  the  use  of  grade  span 
groupings. 

Response.  No  change  has  been  made. 
The  option  of  using  grade  span 
groupings  gives  LEAs  more  flexibility  in 
providing  Title  I  assistance  in  those 
schools  and  areas  which  the  LEA  has 
determined  should  be  served. 

Comment  One  commenter  asked 
whether  additional  paperwork  is 
required  by  paragraphs  (d)(l)(iii)  and 
(d)(2)(ii). 

Response.  No  change  has  been  made. 
No  additional  paperwork  is  required; 
these  sections  only  apply  if  the  LEA 
selects  the  option  under  §  201.51(c)  of 
grouping  areas  and  schools  by  grade 
span.  The  provisions  are  necessary  to 
ensure  that  the  grade  span  grouping 
option  is  not  usdd  to  contravene  the 
statutory  intent  of  the  requirements  for 
the  selection  of  schools  and  areas  for 
Title  I  services. 

Comment  One  commenter  asked  why 
the  no  wide  variance  option  applies  only 
to  the  percentage  method  and  not  to  the 
numerical  method. 

Response.  No  change  has  been  made. 
The  purpose  of  the  no  wide  variance 
option  is  to  relieve  agencies  of  the 
requirement  that  they  target  funds  based 
on  relative  economic  staPas  when  the 
difference  between  areas,  based  on 
incidence  of  children  from  low-income 
families,  is  insignificant.  This  is  the  case 
when  the  percentage  of  children  from 
low-income  families  in  each  area  is 
approximately  equal.  This  may  not  be 
the  case  when  only  the  numbers  of  these 
children  are  equal.  For  instance,  two 
areas  may  each  have  175  children  from 
low-income  families,  where  the  total 
number  of  children  in  each  area  is  500 
and  200,  respectively.  In  this  case,  the 
two  areas  are  significantly  different 
with  respect  to  economic  status. 
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Comment  One  commenter  asked  how 
the  one-third  and  five  percent  figures  in 
paragraph  (d)(4)  (relating  to  the  no  wide 
variance  rule)  were  derived. 

Response.  No  change  has  been  made. 
The  one-third  figure  is  based  upon 
current  policy.  This  figure  is  sufficiently 
restrictive  to  assure  that  funds  will  be 
targeted  consistent  with  statutory  intent. 
The  five  percent  figure  is  intended  to 
address  the  situation  in  districts  where 
the  average  proportion  of  children  firom 
low-income  families  is  very  low  and  the 
one-third  standard  becomes  overly 
restrictive  [e.g.,  in  an  LEA  with  a 
districtwide  average  of  three  percent 
and  attendance  areas  with  averages  of 
two,  three,  and  four  percent). 

§  201.52  Identifying  eligible  schools 

Comment  One  commenter 
reconunended  determining  eligibility  of 
a  school  based  on  enrollment,  or 
average  daily  membership  (ADM), 
rather  than  average  daily  attendance 
(ADA). 

Response,  No  change  has  been  made. 
The  provision  for  the  use  of  ADA  is 
statutorily  required  by  Section  122(b)  of 
Title  I. 

Comment  One  commenter 
recommended  requiring  LEAs  which  use 
the  25  percent  rule  as  a  basis  for 
identifying  eligible  school  attendance 
areas  to  use  this  rule  as  a  means  of 
identifying  eligible  schools. 

Response.  A  change  has  been  made. 
Section  201.52  has  been  revised 
consistent  with  §  201.51(d)(1). 

Comment  One  commenter 
reconunended  requiring  LEAs  which 
qualify  schools  using  the  25  percent  rule 
to  adhere  to  the  maintenance  of  Title  I 
effort  requirement  in  §  201.51(d)(l)(ii). 

Response.  A  change  has  been  made. 
Section  201.52(b)(2)(ii)  now  specifically 
requires  LEAs  to  meet  the  requirements 
of  §  201.51(d)(l)(ii)  in  order  for  schools 
to  qualify  under  the  25  percent  rule. 

Comment  One  commenter 
recommended  clarifying  how  the  use  of 
grade  span  groupings  affects  the 
selection  of  schools  for  Title  I  projects. 

Response.  A  change  has  been  made. 
Section  201.52(c)  has  been  added 
specifically  to  permit  the  use  of  grade 
span  groupings  in  designating  schools  as 
well  as  areas  for  Title  I  services. 

Comment  One  commenter  asked  why 
paragraph  (a)(2)  permits  the  use  of  ADA 
data  in  identifying  eligible  schools 
which  serve  children  from  more  than 
one  school  attendance  area.  Another 
commenter  asked  why  schools  could  be 
found  eligible  using  the  25  percent  rule 
and  numerical  method. 

Response.  No  change  has  been  made. 
These  provisions  are  included  to  ensure 
that  the  eligibility  of  schools  is 


determined  on  the  same  basis  as  school 
attendance  areas  so  as  not  to 
discriminate  against  children  attending 
such  schools. 

Comment  One  conunenter  asked  why 
the  statutory  language  “substantially  the 
same”  was  interpreted  as  “at  least 
equal”  in  paragraphs  (b)(1)  and  (b)(3). 

Response.  A  change  has  been  made. 
Sections  201.52(b)  (1)  and  (3)  have  been 
revised  to  include  the  statutory  language 
“substantially  the  same." 

Selecting  Schools  and  School 
Attendance  Areas  for  Title  I  Projects 

§  201.60  Overview  of  the  process  of 
selecting  school  attendance  areas  and 
schools  for  Title  I  projects. 

Comment,  One  commenter 
recommended  allowing  LEAs  to  select 
attendance  areas  and  schools  based  on 
the  number  and  percentage  of  children 
with  the  greatest  educational  need  in 
each  area  and  school. 

Response.  No  change  has  been  made. 
Procedures  for  ranking  on  the  basis  of 
educational  deprivation  and  selection  of 
attendance  areas  and  schools  are 
dictated  by  Sections  122(a)(2)  and  122(d) 
of  the  Title  I  statute.  Sections  201.63  and 
201.66  of  these  regulations  implement 
those  statutory  provisions. 

Comment  One  commenter  asked  why 
the  phrase  “for  a  particular  grade  span” 
is  included  in  paragraph  (a)  where  LEAs 
do  not  have  to  use  grade  span  grouping 
when  selecting  project  areas  and 
schools. 

Response.  A  change  has  been  made. 
The  reference  to  “a  particular  grade 
span”  has  been  deleted  from  §  201.60(a). 

Comment  One  commenter  asked  why 
the  language  in  this  section  implies  that 
LEAs  will  normally  select  all  eligible 
areas  for  projects. 

Response.  A  change  has  been  made. 
The  language  in  §  201.60(a)  has  been 
revised  to  avoid  that  implication. 

Comment  One  commenter 
recommended  revising  paragraph  (b)  to 
clarify  that  an  LEA's  decision  on  how 
many  eligible  areas  it  will  serve  is  based 
solely  on  the  availability  of  Title  I  funds. 

Response.  A  change  has  been  made. 
Section  201.60(c)  has  been  added  to 
provide  that  LEA’s  shall  select  project 
areas  and  schools  from  those  which  are 
eligible  if  Title  I  funds  are  insufficient  to 
serve  all  educationally  deprived 
children  in  all  eligible  areas  and 
schools. 

§  201.61  Selecting  project  areas  by 
ranking  the  eligible  school  attendance 
areas  according  to  their  concentration 
of  children  from  low-income  families. 

Comment  One  commenter 
recommended  clarifying  that  this  section 


applies  only  when  Title  I  funds  are 
insufficient  to  serve  ail  eligible  areas 
and  schools. 

Response.  A  change  has  been  made. 
Section  201.61(a)  has  been  revised  to 
provide  that  an  LEA  shall  rank  and 
select  from  eligible  areas  only  if  it  does 
not  select  ell  eligible  school  attendance 
areas  for  project  areas. 

§  201.62  Selecting  project  schools  from 
among  the  schools  that  the  LEA 
identified  as  eligible  schools. 

Comment  One  commenter 
recommended  clarifying  how  the 
rankings  of  schools  and  areas  should  be 
consolidated. 

Response.  No  change  has  been  made. 
The  consolidation  of  eligible  areas  and 
schools  into  a  single  rai^ng  is  done  by 
identifying  the  area  or  school  with  the 
highest  concentration  of  children  from 
low-income  families,  and  then,  in  turn, 
identifying  each  area  or  school  with  the 
next  lowest  concentration  until  all 
eligible  areas  and  schools  have  been 
listed. 

Comment.  One  commenter  questioned 
the  necessity  of  the  provisions  in  this 
section. 

Response.  No  change  has  been  made. 
The  section  is  included  to  clarify  the 
requirement  that  eligible  schools  and 
areas  be  treated  consistently. 

§  201.63  Selecting  a  limited  number  of 
lower  ranked  eligible  school  attendance 
areas  or  eligible  schools  having 
substantially  greater  incidences  of 
educational  deprivation  than  higher 
ranked  eligible  school  attendance  areas 
or  eligible  schools. 

Comment  One  commenter 
recommended  revising  this  section  to 
more  clearly  implement  the  distinct 
requirements  of  Sections  122(a)(2)  and 
122(d)  of  the  Title  I  statute. 

Response.  A  change  has  been  made. 
Regulations  implementing  Section 
122(a)(2)  are  included  in  §  201.66. 
Regulations  implementing  Section  122(d) 
are  retained  in  §  201.63. 

Comment.  One  commenter 
recommended  deletion  of  the 
requirement  that  the  substitution  of  a 
lower  ranked  eligible  area  not 
substantially  impair  the  delivery  of 
compensatory  education  services  to 
children  from  low-income  families. 

Response.  A  change  has  been  made. 
The  options  provided  under  Sections 
122(a)(2)  and  122(d)  of  Title  I  are  now 
treated  separately.  District  advisory 
coimcil  approval  and  the  restrictions 
against  substantial  impairment  as  set 
forth  in  §  201.66  apply  only  to  the 
substitution  of  an  ineligible  area  or 
school  for  an  eligible  one  as  required  by 
Section  122(a)(2)  and  not  to  the 
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substitution  under  Section  122(d)  of  a 
lower  ranking  eligible  area  or  school* for 
a  higher  ranking  eligible  area  or  school, 
as  set  forth  in  §  201.63. 

Comment  One  commenter 
recommended  including  the  provision 
that  areas  and  schools  ranked  according 
to  educational  deprivation  but  not 
served  are  not  considered  eligible. 

Response.  A  change  has  been  made. 
That  provision  has  been  added  as 
§  201.66(e). 

Comment  One  commenter  asked  why 
this  section  does  not  state  that  an  LEA 
employing  this  option  specifically  assure 
compliance  with  all  statutory  and 
regulatory  provisions  governing  its  use 
of  the  option  consistent  with  language  in 
the  House  Report 

Response.  No  change  has  been  made. 
Since  applicant  agencies  must  comply 
with  all  applicable  statutory  and 
regulatory  requirements,  this  special 
assurance  is  unnecessary. 

Comment  One  commenter  asked  why 
the  standard  1.2  times  the  percentage  or 
number  of  educationally  deprived 
children  is  used  as  a  proxy  for  the 
statutory  language  “substantially 
greater  educationaL  deprivation.” 

Response.  No  change  has  been  made. 
The  term,  "substantially  greater 
educational  deprivation”  must  be 
translated  into  some  objective  standard 
in  order  to  provide  guidance  to  State 
and  local  administrators.  The  1.2  figure 
is  believed  to  provide  a  fair  benchmark 
for  this  purpose. 

§  201.64  Continuation  of  eligibility  for 
certain  school  attendance  areas  of 
schools. 

Comment  A  number  of  commenters 
recommended  that  Section  122(c)  of 
Title  I  be  interpreted  as  conferring  not 
one,  but  two,  additional  years  of 
eligibility  for  areas  and  schools  which 
were  previously  eligible  and  served. 

Response.  A  change  has  been  made. 
Section  201, 64(b)  now  permits  services 
to  be  continued  for  two  additional  years 
in  areas  and  schools  which  were 
previously  eligible  and  served. 

Comment  A  number  of  commenters 
objected  to  paragraph  (d)  limiting  the 
number  of  areas  and  schools  which  can 
qualify  under  this  section. 

Response  A  change  has  been  made. 
Paragi'aph  (d)  was  revised  to  provide 
that,  as  long  as  an  LEA  does  not  change 
its  method  of  determining  eligibility  of 
areas  and  schools  [e.g.,  percentages  or 
numbers,  or  grade  spans),  there  is  no 
restriction  on  the  number  of  additional 
areas  or  schools  which  may  be  served 
under  the  grandfather  clause.  However, 
if  the  method  is  different  than  that  used 
in  the  previous  year,  the  restriction 
applies  and  a  district  may  qualify,  with 


the  grandfather  clause,  no  more  areas 
than  its  current  method  of  identifying 
eligible  areas  and  schools  would  permit. 

Comment  One  commenter  requested 
inclusion  of  an  operational  definition  of 
“substantially  different”  as  used  in 
paragraph  (c)  of  this  section. 

Response.  No  change  has  been  made. 
An  example  of  an  area  which  has 
substantially  changed  is  one  which 
serves  a  different  geographical  area 
than  before.  An  example  of  a  school  that 
has  substantially  changed  is  one  which 
is  serving  a  different  population  than  it 
was  in  the  previous  year  due,  perhaps, 
to  changes  in  grade  levels,  the 
reassigiunent  of  children  under  a 
desegregation  plan,  or  a  change  from 
service  as  a  general  to  a  special  purpose 
school. 

Comment  One  commenter  asked  why 
this  section  permitted  the  provision  of 
Title  I  services  in  ineligible  areas  and 
schools. 

Response.  No  change  has  been  made. 
Section  122(c)  of  Title  1  is  entitled 
“Continuation  of  eligibility  for  certain 
school  attendance  areas  or  schools." 

This  title  clearly  indicates  that  the 
section  is  intended  to  continue  the 
eligibility  of  areas  and  schools  which, 
but  for  this  provision,  would  be 
ineligible.  This  interpretation  is  further 
bolstered  by  the  section’s  references  to 
Sections  122(a)  and  122(b)  of  Title  I, 
suggesting  that  its  provisions  were 
intended  to  render  eligible,  areas  and 
schools  that  would  not  otherwise  be 
eligible. 

§  201.65  Skipping  higher  ranked  school 
attendance  areas  and  schools  receiving 
services  of  the  same  nature  and  scope 
from  non-Federal  sources. 

Comment.  A  number  of  commenters 
recommended  permitting  areas  to  be 
skipped  which  are  served  by  other 
Federal  programs. 

Response.  No  change  has  been  made. 
While  coordination  of  services  and 
avoidance  of  duplication  of  services  are 
encouraged,  no  statutory  authority 
exists  for  skipping  an  area  which 
receives  services  under  another  Federal 
program.  However,  Section  124(f)  of 
Title  I  and  34  CFR  200.40  require  tliat 
applicants  consider  services  available 
from  other  publicly  and  privately  funded 
programs  in  order  to  avoid  duplication 
of  effort. 

Comm.ent  One  commenter 
recommended  including  in  the  definition 
of  “same  nature  and  scope”  language 
indicating  that  the  program  must  meet 
the  requirements  in  Section  131(c)  of 
Title  I. 

Response.  A  change  has  been  made. 
That  requirement  has  been  added  to  the 


standard  for  same  nature  and  scope  in 
§  201.65(b)(2). 

Comment  One  commenter 
recommended  requiring  the  approval  of 
the  district  advisory  council  if  any  area 
is  skipped  under  this  section. 

Response.  No  change  has  been  made. 
The  statute  provides  no  authority  for 
requiring  district  advisory  council 
approval  before  an  LEA  may  exercise 
the  option  provided  in  this  section. 

Comment  One  commenter 
recommended  revising  the  language  in 
this  section  to  clarify  its  application 
where  public  school  children  are 
skipped  because  they  receive  services  of 
the  same  nature  and  scope  from  non- 
Federal  sources,  w'hile  children  who 
reside  in  such  an  area  but  attend  private 
schools  are  not  skipped. 

Response.  No  change  has  been  made. 
Under  this  section  and  Section  122(e)  of 
Title  I,  school  children  in  an  area  or 
school  that  is  skipped  must  still  be 
identified  and  served. 

Comment.  One  commenter  asked  why 
this  section  does  not  more  clearly 
specify  requirements  regarding  services 
to  be  provided  private  school  children  in 
skipped  areas,  where  the  need  for 
specific  guidance  is  noted  in  the  House 
Report. 

Response.  No  change  has  been  made. 
The  language  in  the  House  Report  does 
not  preclude  the  use  of  cross-referencing 
to  explain  the  requirements. 

Comment  One  commenter  inquired  as 
to  the  basis  of  paragraph  (c)(1) 
concerning  comparability  requirements 
for  attendance  areas  skipped  because 
they  receive  services  of  the  same  nature 
and  scope  fr  om  non-Federal  sources. 

Response.  No  change  has  been  made. 
This  provision  is  based  on  very  clear 
direction  in  the  House  Report  on  Pub.  L. 
95-561  (H.R.  Rep.  95-1137  at  22). 

§  201.66  Selecting  a  limited  number  of 
project  areas  through  the  use  of 
alternative  rankings  of  school 
attendance  areas  according  to  their 
concentration  of  children  from  low- 
income  families  and  the  incidence  of 
educational  deprivation. 

Comment  One  commenter  asked  why 
a  standard  of  90  percent  was  used  in  the 
definition  of  “substantial  impairment” 
included  in  paragraph  (d){3)(i). 

Response.  No  change  has  been  made. 
The  Department  considered  simply 
repeating  the  statutory  provision  that 
the  delivery  of  compensatory  education 
services  to  children  from  low-income 
families  not  be  substantially  impaired, 
but  decided  that  for  purposes  of 
consistency,  an  objective  standard 
should  be  introduced.  The  90  percent 
frgure  is  considered  to  be  an  appropriate 
interpretation  of  the  statutory  language. 
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Subpart  E — Identifying  and  Selecting 
Children  To  Be  Served 

§  201.70  General  rt  les  for  identifying 
eligible  children  and  selecting  children 
to  be  served. 

Comment.  One  commenter  suggested 
cross  referencing  §  201.140  in  this 
section  concerning  the  participation  of 
handicapped  children. 

Response.  No  change  has  been  made. 
The  purpose  of  this  section  is  to  present 
general  rules  for  identifying  and 
selecting  children  to  be  served.  There  is 
no  need  to  duplicate  the  language  in 
§  201.140  at  this  point  in  the  regulations. 

Comment.  One  commenter 
recommended  including  more 
prescriptive  rules  to  ensuie  that  all 
children  who  are  eligible  for  services 
and  are  among  those  in  greatest  need 
are  served. 

'  Response.  No  change  has  been  made. 
The  current  language  is  consistent  with 
the  law  and  legislative  history  which 
indicate  that  while  certain  rules  must  be 
followed  in  selecting  participants  for 
Title  1  programs,  local  oilicials  should 
have  some  discretion  in  determining  the 
instruments  and  the  specific  criteria  by 
which  participants  are  selected. 

Comment.  One  commenter 
recommended  deleting  the  words  “and 
selected”  from  §  201.70(c).  This 
commenter  also  suggested  clarifying  the 
term  "greatest  need." 

Response.  No  change  has  been  made. 
The  words  “and  selected”  have  been 
retained  because  the  process  referred  to 
in  §  201.70(c)  has  two  steps:  once  the 
population  of  eligible  children  is 
identified,  the  LEA  must  select  those 
children  as  currently  having  the  greatest 
need  of  special  assistance.  Likewise,  the 
regulations  permit  I.£As  to  exercise 
their  discretion  in  determining  which 
children  are  in  greatest  need  so  long  as 
the  method  they  choose  is  reasonable. 

§  201.71  Special  rales  for  identifying 
and  selecting  children  to  be  served. 

Comment.  One  commenter  objected  to 
the  language  in  paragraph  (b)(2)(ii)  and 
recommended  using  the  statutory 
language  in  Section  123(c)  of  Title  i 
instead,  'fhis  statutory  language,  the 
commenter  asserted,  implies  that 
children  may  not  be  dropped  from  a 
Title  I  project  in  mid-year. 

Response.  No  substantive  change  has 
been  made.  Section  123(c)  of  Title  I 
provides  that  the  LEA  may,  at  its 
discretion,  continue  Title  1  services  to 
children  who  were  transferred  from  a 
project  area  school  during  mid-year.  The 
language  in  §  201.71(b)(2)  was  revised  to 
parallel  the  Title  1  statute. 

Comment.  One  commenter 
*  recommended  that  paragraph  (a)  be 


amended  to  include  a  maximum 
percentage  of  participants  who  could  be 
served,  even  though  they  are  not  among 
those  in  greatest  need,  under  the 
provision  in  Section  124(k)  of  Title  I 
(requiring  LEAs  to  give  due 
consideration  to  components  designed 
to  sustain  the  gains  of  students  beyond 
the  school  year  in  which  a  project  was 
conducted). 

Response.  No  change  has  been  made. 
The  number  of  children  in  a  project 
component  designed  to  sustain  the  gains 
they  have  already  made  must  be 
determined  by  the  LEA.  The  statute 
does  not  authorize  the  imposition  of 
limits  on  the  number  of  those  children. 

Comment.  One  commenter 
recommended  deletion  of  the  infrequent 
participation  provision  in  this  section  as 
causing  problems  in  monitoring  which 
outweigh  benefits  to  the  pro^am. 

Response.  No  change  has  been  made. 
The  provision  in  §  201.71(d)  is 
sufficiently  restrictive  and  limited  so  as 
not  to  impose  severe  monitoring 
responsibilities.  Moreover,  it  is  limited 
by  Section  124(a)  of  Title  I  which 
requires  that  projects  be  designed  to 
meet  the  special  educational  needs  of 
educationally  deprived  children.  This 
provision  is  needed,  however,  to  avoid 
counter-productive  exclusion  of  non¬ 
project  children  in  situations  where  their 
inclusion  would  not  reduce  beneHts  to 
participating  children. 

Comment.  Several  commenters 
objected  to  the  five  percent  limit  on  the 
proportion  of  students  who  may 
participate  in  the  project  on  an 
incidental  basis. 

Response.  No  change  has  been  made. 
This  provision  was  intended  to  provide 
some  flexibility  for  situations  where  ^ 
LEAs  do  find  that  the  inclusion  of  non- 
project  children  does  not  detract  from 
the  effectiveness  of  the  project  and  their 
exclusion  could  be  counter-productive. 
Although  Section  123(a)  of  Title  I 
requires  Title  I  fimds  to  be  used  for 
educationally  deprived  children  in 
greatest  need  of  special  assistance,  it 
does  not  preclude  the  inclusion  of  a 
limited  number  of  non-project  children. 
The  five  percent  limit  is  necessaiy  to 
prevent  abuse  of  this  option. 

Comment.  One  commenter 
recommended  deletion  of  the 
requirement  in  §  201.71(d)(5)(i)  that 
LEAs  include  an  estimated  number  of 
non-project  children  who  may  be 
expected  to  participate  in  Title  I 
services. 

Response.  No  change  has  been  made. 
An  should  be  able  to  determine  ' 
from  its  plans  for  each  project  activity 
whether  and  to  what  extent  it  is  likely  to 
include  non-project  children  as 
participants. 


Comment.  One  commenter  stated  that 
paragraph  (b)  should  be  revised  to 
permit  diiidren  whose  eligibility  is 
based  on  selection  prior  to  transfer  to  a 
non-project  area  or  school  to  continue  to 
be  eligible  for  one  year  only. 

Response.  No  change  has  been  made. 
Section  123(c)  of  Title  I  clearly  specifies 
that  educationally  deprived  children 
who  have  begun  to  participate  in  a  Title 
I  project  but  are  transferred  to  an 
ineligible  area  or  school  may,  at  the 
lea’s  discretion,  continue  to  participate 
in  the  USA’s  Title  I  project  for  the 
duration  of  the  current  school  year. 

Comment.  Several  commenters 
recommended  permitting  LEAs  to  skip 
children  who  are  receiving  services  of  ' 
the  same  nature  and  scope  from  other 
Federal  sources. 

Response.  No  change  has  been  made. 
The  statute  does  not  authorize  the 
skipping  of  these  children,  although 
coordination  of  services  and  the 
avoidance  of  duplication  of  services 
must  be  considered  under  34  CFR  200.40 
and  Section  124(f)  of  Title  I. 

Comment  One  commenter 
recommended  including  an  example  of 
how  a  project  could  be  structured  to 
serve  diildem  who  began  participating 
in  a  project  but  were  transferred  in  mid¬ 
year  to  an  ineligible  area  or  school. 

Response.  No  change  has  been  made. 
An  should  refer,  in  such  cases,  to 
the  model  it  was  using  and  in  many 
cases  is  continuing  to  use  at  the  schools 
firom  which  the  children  are  transferred. 

Comment  One  commenter 
recommended  revision  of  paragraph  (b) 
to  provide  that  LEAs  may  “continue  to 
serve”  children,  rather  than  simply 
“serve”  them. 

Response.  A  change  has  been  made. 
The  words  “continue  to”  have  been 
added  before  “serve  children”  in 
§201.71(b)(l). 

Comment  One  commenter 
recommended  revising  paragraph  (b)(1) 
to  provide  that  children  must  begin 
participation  in  a  Title  I  project  in  order 
to  retain  their  eligibility  under  this 
section. 

Response.  A  change  has  been  made. 
Section  201.71(b)(l)(ii)  states  that  a  child 
must  actually  begin  to  participate  in  a 
Title  I  project  in  order  to  be  eligible 
under  §201. 71(b). 

Comment  One  commenter 
recommended  that  paragraph  (b)(l)(ii) 
be  revised  to  provide  that  the  children 
be  transferred  to  a  school  or  area  that 
“is  not  receiving  services,”  rather  than 
one  that  “was  not  receiving  services.” 

Response.  A  change  has  been  made. 
Paragraph  (b)(l)(iii)  now  refers  to 
children  who  are  transferred  to  an  area 
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or  school  that  “is  not  receiving 
services.” 

Comment.  One  commenter  asked  how 
often  the  Department  expects  LEAs  to 
take  advantage  of  the  participation 
authorized  by  paragraph  (d). 

Response.  No  change  has  been  made. 
The  Department  has  no  specific  data  on 
which  to  make  an  accurate  estimate  of 
how  often  LEAs  will  actually  use  this 
option.  Based  on  past  experience,  it 
appears  that  this  option  will  be  used 
primarily  for  such  purposes  as  allowing 
non-Title  I  students  to  participate  in  a 
limited  number  of  field  trips  or  other 
similar  activities.  The  Department 
expects  to  .'■eview  use  of  this  authority 
on  aji  ongoing  basis  to  ensure  that  it  is 
not  abused. 

Comment.  One  commenter  inquired 
whether  the  reference  in  paragraph 
(c)(1)  (relating  to  children  determined  to 
be  in  greatest  need  under  §201.103) 
included  only  participants,  or 
educationally  deprived  children 
generally. 

Response.  A  change  has  been  made. 
Paragraph  (c)(1 )  has  been  amended  to 
refer  to  educationally  deprived  children 
in  general. 

§201.72  Use  of  Title  I  funds  for  a 
schoolwide  project. 

Comment.  Several  commenters 
recommended  revising  the  exemption  in 
paragraph  (b)(3)  to  avoid  exempting 
LEAs  which  operate  schoolw'ide  projects 
from  the  requirement  that  special  State 
and  local  funds  be  equitably  distribuied 
between  schools  that  operate 
schoolwide  projects  and  those  that  do 
not. 

Response.  A  change  has  been  made. 
Section  201.72(b)(3)  exempts  IJEAs  from 
demonstrating  that  the  particular 
services  paid  for  with  Title  I  funds 
supplement  the  services  regularly 
provided  in  schools  that  operate 
schoolwide  projects.  However,  that 
section  also  specifically  refers  to 
§  201.74(d),  which  requires  that  Title  I 
funds  supplement  the  amount  of  non- 
Federal/unrfs  that  are  provided  to  such 
schools.  I'herefore,  each  school  that  is 
selected  for  a  schoolwide  project  must 
receive  all  non-Federal  funds  that  it 
would  have  received  had  it  not  been 
selected  for  a  schoolwide  project. 

Comment.  One  commenter  asked  why 
paragraph  (a)  omitted  the  statutory 
language  indicating  that  the  purpose  of 
schoolwide  projects  is  to  up-grade  the 
entire  educational  program  in  a  school. 

Response.  A  change  has  been  made. 
That  statement  has  been  added  to 
§201.72(a). 


§201.73  Required  plan  for  each  school 
selected  for  a  schoolwide  project. 

Comment.  One  commenter 
recommended  adding  parents  to  the  list 
of  persons  who  are  to  be  trained  in 
order  to  carry  out  a  schoolwide  project 

Response.  No  change  has  been  made. 
The  requirement  that  teachers  and  aides 
be  trained  in  order  to  carry  out 
schoolwide  projects  is  contained  in 
Section  133(b)(5)  of  Title  I.  The  statute 
does  not  require  that  parents  be 
specially  trained  to  aid  in  carrying  out 
such  projects.  Parents  must  however,  be 
provided  training  to  the  extent  required 
by  §  201.161. 

§  201.74  Financial  requirements  for  a 
schoolwide  project. 

Comment.  One  commenter 
recommended  including  a  definition  of 
special  supplementary  State  and  local 
funds  as  used  in  §  201.74(b), 

Response.  No  change  has  been  made. 
The  required  special  supplementary 
State  and  local  funds  must  be  above  and 
beyond  the  amount  of  funds  the  school 
would  receive  if  it  not  operate  a  Title  I 
schoolwide  project 

Comment.  One  commenter  asked 
whether  amounts  spent  under  local 
compensatory  education  programs 
should  be  exempted  from  the  provision 
in  §  201.74(c)  requiring  maintenance  of 
State  and  local  effort  in  schools  that 
operate  schoolvdde  projects. 

Response.  No  change  has  been  made. 
Amounts  spent  under  local 
compensatory  education  programs  are 
not  exempt  under  Section  133(b)(7)(C)  of 
Title  I  which  only  authorizes.  &e 
exclusion  of  funds  expended  under  Stale 
compensatory  education  programs. 

Comment.  One  commenter  questioned 
why  §  201.74(c)  requires  that  fiscal  effort 
be  maintained  in  each  sciiool  when  the 
law  merely  refers  to  expenditures  in 
schools. 

Response.  Section  201.74(c)  requires 
that  maintenance  of  effort  be 
determined  on  a  school-by-school  basis 
to  ensme  that  the  level  of  expenditures 
in  a  seboolwide  project  is  maintained. 

To  permit  LEAs  to  determine 
maintenance  of  effort  on  an  aggregate 
basis  could  undermine  the  intent  of  the 
maintenance  of  effort  provision  in  a 
specific  school  by  permitting  increased 
expenditures  in  one  school  to  balance 
decreased  expenditures  in  another 
school. 

Comment  One  commenter 
recommended  revising  this  provision  to 
clarify  that  paragraph  (a)  only  applies  to 
LEAs  which  both  operate  schoolwide 
projects  and  provide  Title  I  funds  to 
other  schools  that  serve  project  areas. 


Response.  No  change  has  been  made. 
The  use  of  the  term  “if  any”  in 
paragraph  (a)  makes  it  clear  that  the 
equitable  distribution  requirement 
applies  only  if  the  LEA  provides  Title  I 
services  in  both  a  school  selected  for  a 
schoolw'ide  project  and  at  least  one 
other  school  serving  a  project  area. 

§  201.75  Serving  children  in  local 
institutions  for  neglected  or  delinquent 
children. 

Comment  One  commenter  asked  why 
LEAs  were  excused  from  the 
requirements  in  Subpart  E  concerning 
selection  of  children. 

Response.  No  change  has  been  made. 
Although  LEAs  remain  exempt  from  the 
requirements  of  Subpart  E  program 
requirements  relating  to  needs 
assessment  have  beemadded  in 
pa.ragraph  (d). 

Comment.  One  commenter  asked  who 
would  monitor  the  projects  operated  for 
children  in  local  institutions  for 
neglected  or  delinquent  children. 

Response.  No  change  has  been  made. 
The  LEA  operates  and  monitors  the 
project  itself,  but  the  SEA  is  also 
responsible  for  monitoring  the  LEA’s 
implementation  of  the  project. 

Subpart  F — ^Participation  of  Children 
Enrolled  in  Private  Schools 

General  Requirements 

§  201.80  Required  opportunity  for 
participation  of  private  school  children 
in  Title  1  projects. 

Comment  One  commenter  reqested 
clarification  on  how  LEAs  are  to  collect 
economic  and  educational  data  on 
students  attending  private  schools  if 
private  school  officials  do  not  cooperate. 

Response.  No  change  has  been  made. 
Each  LEA  must  use  the  best  data  that 
aio  available  for  determining  eligible 
areas  and  for  assessing  the  needs  of 
public  and  private  school  children  in 
eligible  areas  that  have  been  designated 
for  projects. 

Comment.  One  commenter  requested 
clarification  on  how  an  LEA  would 
provide  assurances  that  it  has  provided 
private  school  students  an  adequate 
opportunity  to  participate  in  the 
program. 

Response.  No  change  has  been  made. 
34  CFR  76.660-76.662  provide  detailed 
guidance  concerning  how  private  school 
officials  and  students  are  to  be  involved 
in  Title  I  projects,  as  well  as  other 
federally  assisted  education  programs. 
Compliance  with  these  requirements 
constitutes  provision  of  adequate 
opportunity  to  participate. 

Comment  One  commenter 
recommended  either  defining  size, 
scope,  and  quality  of  programs  for 
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students  attending  private  schools,  or 
authorizing  SEAs  to  make  this 
determination. 

Response.  No  change  has  been  made. 

In  general,  the  same  standards  for  size, 
scope,  and  quality  apply  to  projects  for. 
private  school  students.  34  CFR  76.653- 
76.655  provide  detailed  guidance  on  the 
levels  of  services  to  be  provided  for 
private  school  children. 

§  201.81  Determining  the  eligibility  of 
private  school  children. 

Comment.  One  commenter  objected  to 
the  inclusion  of  the  option  that  LEAs 
select  private  school  children  for 
participation  in  a  Title  1  project  on  a 
basis  identical  to,  rather  than  simply 
comparable  to,  the  basis  on  which 
public  school  students  are  selected. 

Response.  No  change  has  been  made. 
Selection  of  private  and  public  school 
children  on  Ae  basis  of  identical  criteria 
is  an  acceptable  method  of  ensuring  that 
private  school  children  receive  equal 
consideration  with  public  school 
children  in  the  selection  of  participants 
for  the  Title  I  program. 

Comment.  One  commenter  inquired  as 
to  the  necessity  for  paragraph  (c),  which 
provides  that  an  LEA  may  arrange  with 
another  LEA  to  provide  Title  I  services 
for  private  school  children  who  reside  in 
project  areas  in  one  district  and  attend 
school  in  the  other. 

Response.  No  change  has  been  made. 
Such  factors  as  the  distance  between 
the  private  school  and  the  district  and 
number  of  children  involved  may  justify 
this  ty'pe  of  arrangement. 

§  201.82  Prohibition  concerning 
noninstructional  duties. 

Comment.  One  commenter 
recommended  clarifying  the  prohibition 
contained  in  this  section. 

Response.  No  change  has  been  made. 
The  section  simply  prohibits  personnel 
paid  with  Title  I  fimds  from  performing 
the  limited,  rotating,  supervisory  duties 
that  Section  134  of  Title  I  and  34  CFR 
200.61  of  these  regulations  otherwise 
authorize.  This  provision  is  needed  since 
Title  I  funds  may  not  be  used  to  provide 
non-Title  I  services  in  private  schools. 

Comment.  One  commenter  questioned 
the  rationale  for  this  section  (prohibition 
of  any  noninstructional  duties  by  Title  I 
personnel  in  private  schools]. 

Response.  No  change  has  been  made. 
Allowing  Title  I  staff  to  perform  non- 
Title  1  duties  would  create  a  situation 
where  Federal  funds  were  being  used  to 
benefit  a  private  school  in  contravention 
of  34  CFR  76.658. 

Comment.  One  commenter  objected 
that  the  reference  to  34  CFR  76.659- 
76.660  of  EDGAR  was  not  in  keeping 


with  the  aim  of  making  the  Title  I 
regulations  a  self-contained  document 

Response.  No  change  has  been  made. 
Since  EDGAR  includes  specific 
requirements  respecting  the  provision  of 
services  to  private  school  children  under 
a  program  of  Federal  assistance,  it  is  not 
considered  necessary  to  repeat  those 
requirements  in  the  Title  I  regulations. 

Bypass  Provisions 

§  201.90  General  standards  for  by-pass 
actions. 

Comment.  One  commenter 
recommended  that  SEAs  be  authorized 
to  make  direct  grants  to  private  schools 
where  private  school  stafi  would 
provide  services  directly. 

Response.  No  change  has  been  made. 
Only  the  Secretary  is  authorized  to 
initiate  by-pass  actions.  In  arranging  for 
provision  of  services  under  a  by-pass, 
the  Secretary  normally  awards  a 
contract  using  competitive  bidding,  and 
does  not  make  a  direct  grant  to  a  private 
school.  Contract  procedures  are 
necessary  to  maintain  public  control  in 
the  provision  of  Title  I  services  to 
private  school  children. 

Comment.  One  commenter 
recommended  that  the  regulatory 
sections  dealing  with  by-pass  actions 
simply  repeat  the  statutory  language. 

Response.  No  change  has  been  made 
in  these  final  regulations.  However,  in  a 
separate  notice  of  proposed  rulemaking, 
the  Secretary  is  publishing  regulations 
governing  show  cause  hearings  for  by¬ 
pass  actions. 

Comment.  One  commenter  objected  to 
paragraph  (a)(1)  which  interprets  the 
statutory  standard  “ptirticipation  on  an 
equitable  basis’*  to  require  the  provision 
of  "equitable  services.” 

Response.  A  change  has  been  made. 
Section  201.90(a)(1)  has  been  revised  to 
conform  more  closely  to  the  statutory 
language. 

Comment.  One  commenter 
recommended  revising  paragraph  (a)(2) 
to  refer  to  situations  where  die  LEA  is 
prohibited  by  law  firom  providing  for  the 
“equitable  participation’*  of  private 
school  students,  rather  than  from 
providing  “equitable  services.” 

Response.  A  change  has  been  made. 
Section  201.90(a)(2)  has  been  revised  to 
refer  to  equitable  participation  rather 
than  equitable  services. 

Comment.  Several  commenters 
objected  to  paragraph  (b)  as  providing 
overly  broad  discretion  which  could  be 
employed  in  contravention  of  the 
statutory  intent. 

Response.  A  change  has  been  made. 
Section  201.90(b]  was  revised  to  provide 
that  the  Secretary  may  decide  not  to 
implement  a  by-pass  only  if  the  number 


of  private  school  children  in  the  LEA 
who  would  participate  is  fewer  than  10 
and  the  by-pass  would  result  in  the 
wasteful  and  extravagant  expenditure  of 
Title  I  funds.  Therefore,  both  of  these 
criteria  must  be  present  before  the 
Secretary  may  decide  not  to  implement 
a  by-pass. 

§  201 .94.  Judicial  review  of  by-pass 
actions. 

Comment.  One  commenter  questioned 
the  omission  fivm  this  section  of  any 
reference  to  the  Secretary’s  £ind  court’s 
duties  as  outlined  in  Section  130(b)(4) 

(B)  through  (D)  of  Title  1. 

Response.  No  change  has  been  made. 
These  regulations  are  intended  to  apply 
only  through  the  Secretary’s  final 
determination  regarding  by-pass 
actions. 

§  201.95.  Effect  of  a  by-pass  action. 

Comment.  One  commenter 
recommended  including  the  phrase  “and 
arrangements”  in  paragraph  (c)  (relating 
to  costs  which  may  be  deducted  in 
connection  with  a  by-pass). 

Response.  No  change  has  been  made. 
Paragraph  (c)  already  refers  to 
“adn^strative  costs  of  arranging”  for 
by-pass  services. 

Comment  Several  commenters 
objected  to  the  use  of  the  phrase 
“equitable  provision  of  services”  in  lieu 
of  the  statutory  language  “participation 
on  an  equitable  basis.” 

Response.  A  change  has  been  made. 
Section  201.95  now  uses  the  term 
“participation ...  on  an  equitable 
basis.” 

Comment  One  commenter  objected  to 
the  use  of  the  term  “alternative 
services”  as  implying  that  the  by-pass 
services  will  be  different  in  nature  from 
other  Title  I  services. 

Response.  A  change  has  been  made. 
The  word  “alternative”  has  been  deleted 
in  S  201.95(b). 

Comment  One  commenter  questioned 
the  authority  for  deducting  the  cost  of 
services  under  a  by-pass  ^m  the  LEA 
or  State  allocation. 

Response.  No  change  has  been  made. 
Section  130(b](3](6)  of  Title  I  authorizes 
the  Secretary  to  withhold  fitim  the 
affected  State  or  LEA  the  amount  of 
funds  required  to  pay  the  cost  of 
services  under  a  by-pass. 

§  201.96  Withholding  funds  pending 
resolution  of  a  by-pass  action. 

Comment  One  commenter  questioned 
why  this  section  did  not  provide  that 
funds  may  also  be  withheld  when  a 
complaint  or  investigation  is  pending, 
rather  than  only  when  a  resolution 
under  the  by-pass  procedures  is 
pending. 
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Response.  A  change  has  been  made. 
Section  201.96  has  been  revised  to 
adhere  more  closely  to  the  statutory 
language. 

Comment  One  commenter  objected  to 
the  use  of  the  word  “alternative”  to 
describe  services  under  a  by-pass. 

Response.  A  change  has  been  made. 
The  word  “alternative”  has  been  deleted 
from  §  201.98. 

Subpart  G — Needs  Assessment 

§  201.100  Purpose  of  the  required 
needs  assessment. 

Comment  Several  commenters 
pointed  out  that  LEAs  need  only  identify 
educationally  deprived  children  who 
have  the  greatest  need  for  assistance  in 
project  areas  and  project  schools,  not  in 
ail  areas. 

Response.  A  change  has  been  made. 
Section  201.100(c)  now  requires 
identification  of  ^ucationally  deprived 
children  who  have  the  greatest  need  for 
assistance  only  in  the  instructional 
areas  selected  by  the  LEA.  Section 
201.100(a)  requires  an  LEA  to  identify 
educationally  deprived  children  in  all 
eligible  school  attendance  areas  and 
eligible  schools. 

Comment  One  commenter  questioned 
why  this  section  did  not  specifrcally 
state  that  the  LEA  must  conduct  an 
educational  needs  assessment,  rather 
than  simply  a  needs  assessment. 

Response.  A  change  has  been  made. 
The  section  has  been  revised  to  more 
closely  conform  to  the  statutory 
language  requiring  an  assessment  of 
educational  need. 

§  201.101  Identification  of 
educationally  deprived  children. 

Comment  Several  commenters 
recommended  that  former  §  §  116a.l01 
and  116a.l02  be  reversed  to  clarify  that 
LEAs  should  first  identify  all 
educationally  deprived  children  in  all 
eligible  areas  and  schools,  and  then 
identify  general  instructional  areas, 
grade  levels,  and  types  of  needs  to  be 
addressed. 

Response.  A  change  has  been  made. 
The  order  of  the  two  sections  has  been 
reversed. 

Comment  One  commenter 
recommended  deletion  of  the  reference 
to  age  levels  in  former  §  116a.l01(a). 

Response.  A  change  has  been  made. 
The  term  age  levels  has  been  deleted 
from  §  201.102(a). 

Comment  One  commenter 
recommended  specifically  requiring 
project  area  and  project  school  advisory 
council  consultation  when  deciding  on 
the  general  instructional  areas  on  which 
the  project  will  focus. 


Response.  No  change  has  been  made. 
However,  §  201.159  requires  that  the 
project  area  and  project  school  advisory 
councils  be  given  responsibility  for 
advising  the  LEA  on  the  planning  of  its 
project. 

§  201.102  Identification  of  general 
instructional  areas  and  needs. 

Comment  One  conunenter  suggested 
specifically  mentioning  standardized 
tests  and  language  achievement  tests  as 
examples  of  die  objective  data  referred 
to  in  this  section. 

Response.  No  change  has  been  made. 
LEAs  are  free  to  use  whatever  measures 
of  educational  deprivation  that  are  felt 
to  best  identify  the  needs  of  students. 
The  Department  does  not  wish  either  to 
persuade  or  dissuade  LEAs  from 
selecting  any  particular  type  of  data  by 
mentioning  only  one  or  two  specific 
types. 

Comment  One  commenter  asked  why 
a  reference  to  objective  data  is  included 
in  §  201.101  when  that  term  is  not  used 
in  the  Title  I  statute. 

Response.  No  change  has  been  made. 
Title  I  funds  may  be  used  to  select 
participants  from  among  the  children 
identified  as  educationally  deprived 
under  this  section.  It  is  therefore 
important  that  the  designation  of  these 
children  as  educationally  deprived  have 
a  substantial  basis  in  fact,  to  the  extent 
possible. 

§  201.103  Selection  of  children  to 
participate  in  a  project 

Comment  Several  commenters 
recommended  that  this  section  be 
amended  to  include  a  definition  of 
children  in  greatest  need. 

Response.  No  change  has  been  made. 
The  term  “education^y  deprived 
children”  is  defined  in  §  201.4.  Children 
in  greatest  need  are  those  educationally 
deprived  children  who  rank  lowest 
based  on  whatever  educational  criteria 
an  LEA  uses  under  this  section  to 
identify  and  select  Title  I  participants. 

Comment  One  commenter 
recommended  including  a  specific 
statement  that,  once  grade  levels  have 
been  determined,  LEAs  need  not 
document  differences  in  individual  need 
between  children  in  grades  being  served 
and  children  in  other  grades. 

Response.  No  change  has  been  made. 
This  section  refers  to  instructional  areas 
determined  under  §  201.102  (including 
identification  of  grade  levels).  There  is 
therefore  no  requirement,  at  this  point, 
that  LEAs  oontinue  to  consider  children 
at  grade  levels  other  than  the  ones  at 
wbdeh  a  project  will  operate. 

Comment  Two  commenters 
recommended  including  a  reference  to 
educationally  deprived  children  who 


were,  during  a  previous  year,  among 
those  in  greatest  need. 

Response.  A  change  has  been  made. 
Section  201.103(a)(2)  has  been  added 
indicating  that  LEAs  should  consider 
such  children  when  selecting  project 
participants. 

Comment  Two  commenters 
recommended  stating  in  paragraph  (a) 
that  educationally  deprived  children  in 
greatest  need  are  to  be  selected  first, 
and  then  if  there  are  su^cient  funds, 
other  less  severely  educationally 
deprived  children  may  be  selected. 

Response.  A  change  has  been  made. 
Section  201.103(a)  has  been  revised  to 
clarify  that  the  most  severely 
educationally  deprived  children  must  be 
selected  prior  to  selecting  less  severely 
educationally  deprived  (^Idren. 

Comment.  One  commenter  objected  to 
the  reference  to  objective  data  which 
does  not  appear  in  the  Title  I  statute. 

Response.  Section  123(a)  of  Title  I 
requires  that  Title  I  services  be  provided 
educationally  deprived  children  in 
greatest  need  A  reference  to  objective 
data  is  included  in  §  201.103  to  ensure 
compliance  with  this  requirement  by 
eliminating  reliance  on  subjective 
considerations  which  cannot  be 
justified. 

Comment  One  commenter  asked  why 
it  was  necessary  to  cross-reference 
§§  201.130-210.143  in  paragraph  (b). 

Response.  No  change  has  been  made. 
Cross-referencing  of  dese  provisions  is 
believed  desirable  so  as  to  ensure  that 
selection  of  participants  will  be  done 
correctly,  thereby  avoiding  unlawful 
supplanting  of  State  and  local  fimds. 

Comment  One  commenter  questioned 
the  authority  for  paragraph  (c),  which 
permits  the  use  of  Title  I  funds  to  select 
participants  fit>m  among  educationally 
deprived  children. 

Response.  No  change  has  been  made. 
This  provision  is  supported  by  the 
legislative  history  of  the  Education 
Amendments  of  1978  (H.  Kept.  95-1137 
at  24). 

§  201.104  Determination  of  the  special 
educational  needs  of  participating 
children. 

Comment  One  commenter  objected  to 
the  omission  of  the  qualifier  “special” 
before  the  term  "educational  needs”  in 
paragraph  (c)  of  this  section. 

Response.  A  change  has  been  made. 
Section  201.104(b)  now  requires  LEAs  to 
identify  certain  special  eductional  needs 
that  are  best  addressed  through 
noninstructional  suppiort  services. 

Comment  One  conunenter  objected  to 
the  reference  to  “objective  data”  ha  this 
section. 

Response.  No  cheuige  has  been  made. 
The  legislative  history  for  Title  I 
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indicates  that  in  this  step  in  the  needs 
assessment  the  LEA  discovers  the 
precise  needs  of  project  participants. 

Use  of  objective  data  is  reconunended  to 
guide  the  LEA  in  its  efforts  accurately  to 
diagnose  and  assess  these  needs. 

Comment.  One  commenter 
recommended  moving  the  provision  in 
paragrah  (b)  to  §  201.105. 

Response.  A  change  has  been  made. 
That  provision  is  now  found  in 
§  201.105. 

§  201.105  Establishment  of  eductional 
objectives  and  instructional  strategies. 

Comment.  One  commenter 
recommended  adding  a  statement  that 
no  Federal  Title  I  requirement  is 
intended  to  favor  any  particular 
instructional  strategy. 

Response.  A  change  has  been  made. 
Section  201.105(b)  was  added  which 
states  that  “an  L^  is  not  required  to 
use  any  particular  instructional  strategy 
in  its  Title  I  project.” 

Subpart  H — Fiscal  Requirements 
Comparability 

§  201.112  Basic  standards  for 
determining  comparability  of  services. 

Comment.  One  commenter  objected  to 
the  requirement  that  each  Title  I  school 
serving  a  project  area  be  compared  to 
the  average  of  all  non-Title  I  schools. 

Response.  No  change  has  been  made. 
This  approach  was  recognized  and 
approved  by  the  Congress  in  Section  102 
of  Pub.  L.  95-581  and  the  accompanying 
legislative  history. 

Comment.  One  commenter  questioned 
why  the  term  “project  areas”  rather  than 
“schools  serving  project  areas”  was 
used  in  paragraph  (a)  of  this  section. 

Response.  A  change  has  been  made. 
The  term  “schools  serving  project  areas" 
is  used  rather  than  “project  areas.” 

§  201.113  Submission  of  comparability 
reports. 

Comment.  One  commenter  objected  to 
the  requirement  that  comparability 
reports  be  tiled  annually. 

Response.  No  change  has  been  made. 
Section  126(e)  of  Title  I  requires,  with 
some  specitic  exceptions  which  are 
incorporated  in  these  regulations,  that 
LEAs  file  comparability  reports 
annually. 

Comment.  Several  commenters 
recommended  extending  the  date  by 
which  LEAs  must  demonstrate 
comparability  in  order  to  avoid  a 
penalty  from  December  1  to  February  1 
in  districts  that  experience  high  mobility 
or  are  undergoing  major  court  ordered 
desegregation. 

Response.  No  change  has  been  made. 
In  unusual  cases  where  LEAs  need 


additional  time  beyond  December  1  to 
achieve  and  demonstrate  comparability, 
a  compliance  agreement  would  provide 
a  possible  basis  for  relief  from  this 
requirement. 

Comment.  One  commenter  asked  why 
the  statutory  requirement  that  LEAs 
report  on  or  before  July  1  was  not 
reflected  in  this  section. 

Response.  No  change  has  been  made. 
Section  126(e)  of  Title  I  requires  an  LEA 
to  report  on  or  before  July  1  of  each  year 
regarding  its  compliance  with  the 
comparability  requirements.  That 
section  also  permits  the  Secretary  to 
“otherwise  provide  by  regulation.”  In 
light  of  this  statutory  authority, 
therefore.  Section  201.113  requires  an 
LEA  to  submit  its  comparability  report 
on  or  before  December  1  of  eac^  tiscal 
year.  A  December  date  was  selected  in 
order  to  permit  the  SEA  to  determine 
which  L^s  are  out  of  compliance  in 
time  to  achieve  compliance  before  the 
end  of  the  school  year.  In  order  to 
permit  SEAs  to  make  the  necessary 
determinations  in  reviewing  project 
applications  from  LEAs,  §  201.119 
requires  LEAs  to  submit  comparability 
assurances  to  the  SEA  on  or  before 
July  1. 

Comment.  One  commenter  questioned 
why  paragraph  (b)(3)  refers  to  December 
1, 1978  when  the  Title  I  statute  refers  to 
November  1, 1978. 

Response.  A  change  has  been  made. 
Section  201.113(b)(3)(i)  now  exempts 
LEAs  that  were  not  required,  as  of 
November  1, 1978,  to  tile  a 
comparability  report. 

Comment.  One  commenter  asked 
whether  the  use  of  the  phrase  “because 
at  that  time,  all  of  its  school  attendance 
areas  were  Title  I  project  areas”  in 
paragraph  (b)(3)  excludes  any.  LEA 
which  would  otherwise  be  covered  by 
the  exemption  in  that  paragraph. 

Response.  A  change  has  been  made. 
That  phrase  has  been  deleted  and 
replaced  with  new  language  which 
conforms  more  closely  to  the  statute. 

Comment  One  commenter  questioned 
the  necessity  of  the  second  sentence  in 
paragraph  (b)(3). 

Response.  A  change  has  been  made. 
This  paragraph  has  been  restructured 
for  greater  clarity.  However,  the 
provision  in  question  has  been  retained 
to  ensure  that  LEAs  are  aware  that, 
although  they  have  never  previously 
complied  with  comparability 
requirements,  they  are  now  required  to 
do  so  by  Section  126(e)  of  Title  I. 

Comment.  One  commenter  asked 
whether  the  Department  had  considered 
including  provisions  concerning  the 
Secretary's  authority  to  waive  the 
comparability  reporting  exemption  for 
certain  types  of  LEAs. 


Response.  A  change  has  been  made. 
Section  201.113(c)  has  been  added  to 
include  a  provision  whereby  the 
Secretary  may  require  an  L^  to  report 
even  though  it  is  otherwise  exempted 
fi’om  that  requirement. 

Comment.  Several  commenters 
objected  to  the  requirement  that  certain 
LEAs  must  maintain,  but  not  report  on, 
comparability. 

Response.  No  change  has  been  made. 
Section  126(e)  of  Title  I  exempts  certain 
LEAs  ti'om  the  requirement  that  they 
report  on  comparability  but  it  does  not 
relieve  them  of  the  responsibility  for 
maintaining  comparability.  Accordingly, 
the  regulations  implement  the  statutory 
authorization  exempting  certain  LEAs 
ti'om  reporting  to  the  SEA,  but  do  not 
exempt  them  tiom  the  requirement  that 
comparability  be  maintained. 

Comment.  One  commenter 
recommended  revising  this  section  to 
require  that  LEAs,  which  would  have 
had  to  submit  comparability  reports 
pursuant  to  requirements  which  were  in 
effect  on  December  1, 1978,  continue  to 
submit  such  reports. 

Response.  A  change  has  been  made. 
Paragraph  (b)(3)  of  this  section  has  been 
revised  to  require  comparability  reports 
tiom  these  districts. 

Comment.  One  commenter 
recommended  adding  a  provision 
requiring  comparability  reports  tiom 
LEAs  which  have  modified  their  policies 
to  circumvent  the  comparability 
requirement. 

Response.  No  change  has  been  made. 
Such  a  provision  would  require  a 
determination  of  intent  underlying 
policy  changes  that  would  be 
impractical,  if  not  impossible,  to  make. 

In  any  event,  under  the  1978  statutory 
amendments,  every  LEA  is  now  required 
to  determine  the  comparability  of  all 
schools  serving  project  areas. 

§  201.114  Data  to  be  included  in  a 
comparability  report. 

Comment.  Several  commenters 
recommended  including  schools  skipped 
imder  §  201.65  in  paragraph  (b)(l)(i). 

Response.  A  change  has  been  made. 
These  schools  have  been  included  as 
schools  for  which  comparability  must  be 
demonstrated. 

Comment  One  commenter 
recommended  including  an  explanation 
of  how  LEAs  are  to  couint  children  and 
staff  who  spend  less  than  a  full  day  at  a 
given  school. 

Response.  A  change  has  been  made. 
Under  paragraph  (c)(l)(i),  children  and 
staff  are  to  be  coimted  on  a  full-time 
equivalent  basis — that  is.  on  the  basis  of 
the  percentage  of  time  they  are  assigned 
to  a  particular  school. 
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Comment.  One  commenter 
recommended  excluding  staff  members 
who  provide  services  under  special 
State  and  local  programs. 

Response.  No  change  has  been  made. 
Section  201.118  provides  for  the 
exclusion  of  certain  State  and  local 
program  data  from  comparability 
determinations,  as  authorized  by  the 
statute. 

Comment.  Several  commenters 
recommended  that  the  Secretary  rather 
than  the  SEA  prescribe  the  format  of  the 
report  referred  to  in  paragraph  (a)  of  this 
section. 

Response.  No  change  has  been  made. 
The  information  required  for 
comparability  determinations  is  clearly 
defined  in  the  regulations.  Each  SEA’s 
form  for  comparability,  as  well  as 
project  applications  and  reports,  is 
subject  to  review  by  departmental  staff. 

Comment.  Several  commenters 
recommended  including  in 
§  201.114(b)(2)  the  requirement  that 
LEAs  with  no  non-project  areas  submit 
data  on  a  combined  basis  for  the  school 
or  schools  serving  areas  with  the  lowest 
concentrations  of  children  from  low- 
income  families. 

Response.  A  change  has  been  made. 
That  requirement  has  been  added  to 
paragraph  (b)(2). 

Comment.  One  commenter 
recommended  revising  the  language  in 
paragraph  (c)  to  cover  the  situation 
where  districts  have  no  non-project 
areas. 

Response.  A  change  has  been  made. 
Section  201.114(c)  has  been  revised  to 
cover  both  districts  with  and  districts 
without  non-project  areas. 

Comment.  Several  commenters 
recommended  revising  paragraph  (d)  of 
this  section  to  provide  that  LEAs  need 
file  an  assurance  only  if  they  operate 
schools  in  both  project  and  non-project 
areas. 

Response.  No  change  has  been  made. 
Section  126(e)  of  Title  I  requires  that,  in 
LEAs  where  all  school  attendance  areas 
are  designated  for  projects,  each  area 
must  receive  State  and  locally  funded 
services  that  are  comparable.  Therefore, 
the  assurance  is  as  important  as  a  tool 
for  ensuring  comparability  in  such  LEAs 
as  it  is  in  LEAs  that  have  both  project 
and  non-project  areas. 

Comment.  One  commenter  asked  why 
paragraph  (d)  required  LEAs  to  submit 
an  assurance  that  it  will  allocate  staff 
without  regard  to  the  availability  of  Title 
I  funds. 

Response.  No  change  has  been  made. 
Allocation  without  consideration  of  the 
availability  of  Title  I  fimds  is  consistent 
with  both  Sections  126(e)  and  174  of 
Title  I. 


Comment.  One  commenter  questioned 
why  paragraph  (c)(l)(ii)  authorized 
weighing  comparability  data  based  on 
requirements  that  different  amounts  of 
fimds  be  spent  on  different  categories  of 
children,  age  groupings,  or  grade  levels 
but  not  based  on  requirements  for 
different  levels  of  non- 
financialresources,  e.g.,  staff. 

Response.  A  change  has  been  made. 
Section  201.114(c)(l)(ii)  has  been  revised 
to  provide  that  agencies  may  weigh  data 
when  State  or  local  law  specifies  that 
different  levels  of  support  are  required 
for  different  categories  of  children,  age 
groupings,  or  grade  levels. 

§  201.115  The  date  on  which  the  data 
included  in  the  comparability  report 
must  be  collected. 

Comment.  One  commenter 
recommended  adding  a  requirement  that 
LEAs  collect  the  data  requii^ed  by 
§201.114  on  a  date  as  close  as  possible 
to  October  1,  or  when  other  similar  data 
are  required  by  the  SEA  to  be  collected. 

Response.  No  change  has  been  made. 
SEAs  are  free  to  use  the  date  as  of  which 
other  similar  data  is  collected. 

Comment.  One  commenter  questioned 
the  rationale  for  selection  of  a  November 
1  date  for  collection  of  comparability 
data. 

Response.  No  change  has  been  made. 
November  1  was  selected  because  it  is 
late  enough  in  the  school  year  for 
enrollemtn  and  staffing  patterns  to  have 
stabilized,  but  not  so  late  that  little  time 
remains  in  the  school  year  to  attain 
comparability,  if  necessary. 

§  202.116  Criteria  for  determining 
comparability  of  services. 

Comment.  Several  commenters 
recommended  that  the  permissible 
variation  from  the  criteria  by  which 
project  area  schools'  comparability  is 
measured  be  increased  from  five  percent 
to  ten  percent. 

Response.  No  change  has  been  made 
in  this  section.  However,  a  change  has 
been  made  in  §  201.120  to  provide  for  an 
increase  in  the  variation  permitted  once 
comparability  has  been  demonstrated  at 
the  five  percent  level. 

Comment.  One  commenter  objected  to 
the  requirement  that  small  LESa  must 
maintain  and  report  comparability. 

Response.  No  change  has  been  made. 
There  is  no  statutory  authority  for 
exempting  an  LEA  fiom  the 
comparability  requirement  solely  on  the 
basis  of  its  size. 

Comment.  Several  commenters 
objected  to  the  requirement  that  LEAs 
with  no  non-project  areas  must  report 
comparability. 

Response.  No  change  has  been  made. 
Section  126(e)  of  Title  I  requires  that,  in 


LEAs  where  all  school  attendance  areas 
are  designated  for  Title  I  projects,  each 
area  must  receive  State  and  locally 
funded  services  that  are  substantially 
comparable. 

Comment.  One  commenter 
recommended  that  some  measure  of 
level  of  services  other  than  staff/student 
ratios  and  per  pupil  expenditures  for 
instructional  services  be  used  to 
measure  comparability. 

Response.  No  change  has  been  made. 
Section  102  of  Pub.  L.  95-561  requii  es  the 
Department  to  conduct  a  study  of 
alternative  methods  of  determining 
comparability.  The  study  is  being 
conducted  during  the  1980-1981  school 
year.  Until  the  results  of  the  study  are 
known,  changing  the  basis  for 
determining  ttie  comparability  of  schools 
serving  project  areas  would  be 
inappropriate. 

Comment.  Several  commenters 
recommended  including  a  specific 
reference  to  schools  skipped  under 
§201.65  in  this  section. 

Response.  A  change  has  been  made. 
These  schools  are  specifically  included 
in  §  201.116(a)  as  schools  for  which 
comparability  must  be  demonstrated. 

Comment.  One  commenter  questioned 
the  adoption  of  the  105  percent  and  95 
percent  standards  in  this  section. 

Response.  No  change  has  been  made. 
Section  102  of  Pub.  L.  95-561  auUiorizes 
a  study  of  alternatives  for  demonstrating 
comparability.  Section  102(c)(3) 
indicates  that,  whatever  criteria  are 
used,  the  maximum  variance  must  be  no 
more  than  five  percent.  Consistent  with 
this  provision,  the  five  percent 
tolerances  previously  used  have  been 
retained. 

§  201.117  Grouping  schools  by 
corresponding  grade  levels. 

Comment.  One  commenter  objected  to 
the  restriction  on  grade  span  groupings 
that  prevents  LEAs  with  schools  serving 
many  different  grade  spans  from 
comparing  only  those  schools  which 
serve  exactly  die  same  grade  spans. 

Response.  No  change  has  been  made. 
Allowing  LEAs  to  employ  and  compare 
only  those  grade  spans  that  are  actually 
served  by  different  schools  could  have 
the  effect  of  exempting  many  schools 
fi'om  demonstrating  comparability. 

Comment.  Several  commenters 
recommended  deletion  of  the 
requirement  that  LEAs  justify  the  size 
split  grouping  for  comparability 
purposes. 

Response.  No  change  has  been  made. 
The  option  of  splitting  grade  spans  into 
two  size  groups  is  intended  to  provide 
relief  for  districts  which  actually 
experience  differences  in  costs  in 
providing  comparable  services  in  larger 
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and  smaller  schools.  Where  this  is  the 
case,  a  justification  can  easily  be 
provided.  Submission  of  such  a 
justification  is  necessary  to  ensure  that 
this  option  is  not  abused. 

Comment.  One  commenter  objected  to 
inclusion  of  a  provision  for  grouping  on 
the  basis  of  size.  The  commenter 
expressed  concern  that  this  provision 
could  be  used  to  exempt  any  project 
area  schools  from  demonstrating 
comparability. 

Response.  A  change  has  been  made. 
Paragraph  (c)(3)  now  prohibits  LEAs 
from  using  the  size  grouping  option  to 
exempt  a  school  from  the  comparability 
requirement. 

Comment.  One  commenter  questioned 
the  justification  for  requiring  LEAs  to 
use  grade  span  groupings. 

Response.  No  change  has  been  made. 
Direct  comparisons  between  areas 
which  serve  widely  different  grade 
levels  do  not  accurately  indicate 
whether  particular  areas  are  being 
discriminated  against  in  the  allocation 
of  State  and  local  resources.  This  is 
because  different  amounts  are  often 
spent  per  student  at  different  grade 
levels. 

Comment.  One  commenter  inquired  as 
to  the  rationale  for  the  particular  grade 
span  groupings  contained  in  paragraph 

(d). 

Response.  No  change  has  been  made. 
The  particular  grade  span  divisions  in 
§  201.117(d)  are  based  on  common 
patterns  of  organization  of  schools 
within  districts. 

§  201.118  Exclusions  from  the  excess 
costs  and  comparability  requirements. 

Comment  One  commenter 
recommended  revising  the  language  in 
paragraphs  (e)  and  (f)  to  make  it  clear 
that  an  advance  determination  by  either 
the  Secretary  or  the  SEA  is  required  in 
order  to  exclude  expenditures  under 
programs  described  in  subsections  (b)(1) 
through  (b)(3),  and  (c)(1)  of  this  section. 

Response.  No  change  has  been  made. 
Paragraphs  (b)  and  (c)  of  this  section 
clearly  state  that  advance 
determinations  must  be  made  in  order  to 
exclude  expenditures  made  under  these 
programs  from  excess  costs  and 
comparability  determinations. 

Comment  One  commenter  questioned 
the  authority  for  the  Secretary  or  the 
SEA  to  request  other  information  under 
paragraph  (e)(2)  or  (f)(2). 

Response,  No  change  has  been  made. 
Section  131  (e)  and  (f)  of  Title  I 
implicitly  authorizes  the  Secretary  or  the 
SEA  to  request  whatever  information 
may  be  needed  to  make  the 
determinations  contemplated  by  the 
statute. 


Comment  One  commenter  asked  why 
paragraph  (c)(2)(iii)  omitted  the 
requirement  that  the  program  be  based 
on  objectives,  including,  but  not  limited 
to,  performance  objectives  related  to 
educational  achievement. 

Response.  A  change  has  been  made. 
Section  201.118(c)(2)(iii)  was  revised  to 
provide  that  programs  be  based  on 
objectives,  including  performance 
objectives. 

Comment  One  commenter 
recommended  revising  paragraph 
(c)(2)(ix)  to  clarify  that  this  requirement 
applies  to  SEAs,  rather  than  the  LEAs. 

Response.  No  change  has  been  made. 
The  requirement  that  LEAs  be 
separately  accountable  to  the  SEA  for 
funds  spent  for  the  SCE  program  applies 
to  both  LEAs  and  SEAs. 

Comment  One  commenter  questioned 
why  paragraph  (d)  specified  that  a  State 
or  L^  program  is  considered  to  be 
similar  to  the  Title  I  program  for  an  LEA 
when  the  phrase  "for  an  LEA"  is  not 
found  in  the  law. 

Response.  A  change  has  been  made. 
The  phrase  “for  an  LEA”  has  been 
deleted  from  S  201.118(d). 

Comment  One  conunenter 
recommended  revising  paragraphs  (e) 
and  (f)  to  provide  that  the  Secretary  or 
the  SEA  shall  make  an  advance 
determination  whether  or  not  a  request 
is  made. 

Response.  No  change  has  been  made. 
Until  a  request  for  a  determination  is 
made,  the  Secretary  or  SEA  may  not 
even  be  aware  that  the  agency  wants  a 
determination  and,  therefore,  cannot  be 
expected  to  make  any  determination 
concerning  the  program’s  similarity  to 
Title  I.  Moreover,  such  a  provision 
would  be  unduly  burdensome  for  the 
Secretary  and  SEAs. 

Comment  One  commenter  objected  to 
the  provisions  in  paragraphs  (e)(3)  and 
(f)(3)  which  provide  that  significant 
changes  in  implementation  of  a  State 
law  must  be  submitted  to  the  Secretary 
or  the  SEA. 

Response.  No  change  has  been  made. 
Any  change  in  implementation  of  a 
program,  which  may  affect  its  continued 
similarity  to  Title  I,  must  be  reported  to 
the  Secretary  or  SEA  to  ensure  that  the 
requirements  of  Section  131  of  Title  I 
continue  to  be  met. 

§  201.119  Required  annual  assurance. 

Comment  One  commenter  questioned 
why  the  regulations  require  two  annual 
comparability  submissions;  one  by  July 
1  and  one  by  December  1. 

Response.  No  change  has  been  made. 
The  statute  requires  a  July  report.  Such  a 
report  is  not  useful  in  assessing  current 
comparability  compliance,  however, 
since  most  schools  are  not  operating 


before  July  1.  Thus,  a  fall  determination 
provides  comparability  data  at  a  time  in 
the  year  when  corrections  can  be  made 
which  will  help  ensure  continued 
compliance  throughout  the  school  year. 

§  201.120  Maintaining  comparability. 

Comment  Several  commenters 
recommended  adopting  a  ten  percent 
rule — that  is,  allowing  a  variation  of  ten 
percent  before  adjustments  must  be 
made,  once  an  LEA  has  achieved  and 
demonstrated  compliance  with  the  five 
percent  standard  under  §  201.116. 

Response.  A  change  has  been  made. 
This  section  has  been  revised  to  provide 
that  once  an  LEA  has  achieved 
comparability  on  the  basis  of  the 
standards  in  §  201.116,  it  need  not  make 
adjustments  to  maintain  comparability 
unless  the  data  for  a  school  serving  a 
project  area  show  that  it  does  not  meet 
the  comparability  criteria  with  a  ten 
percent  allowable  variation.  If  in  one 
school  serving  a  project  area,  the 
expenditures  ratio  is  less  than  90 
percent  or  the  pupil/teacher  ratio  is 
more  than  110  percent  of  the  prescribed 
criteria,  adjustments  must  be  made  to 
bring  that  school  to  the  levels  required 
under  §  201.116.  This  change  in  policy 
ensures  that  comparability  will  be 
maintained  within  basic  parameters,  yet 
allows  some  variation  where  changes  in 
teacher  or  student  assignments  may  be 
disruptive  [e.g.,  in  areas  of  high  student 
mobility). 

Comment  Several  commenters 
requested  clarification  as  to  the 
frequency  with  which  they  must  check 
to  determine  whether  they  are 
maintaining  comparability. 

Response.  A  change  has  been  made. 
Section  201.120(a)  now  requires  that 
LEAs  determine  whether  they  are 
maintaining  comparability  at  least  once 
during  the  period  between  January  1  and 
April  30. 

§  201.121  Comparability  data  must  be 
for  the  same  date. 

Comment.  One  commenter 
recommended  revising  the  language  for 
added  clarity. 

Response.  A  change  has  been  made. 
Clarifying  language  has  been  added  to 
ensure  that,  for  example,  enrollment 
may  not  be  determined  as  of  one  date, 
while  the  number  of  staff  is  determined 
on  another  date. 

§  201.122  Retention  of  records 
concerning  comparability. 

Comment  One  commenter  requested 
clarification  regarding  records  which 
must  be  kept,  and  applicable  access 
requirements.  Another  commenter 
stated  that  work  sheets  should  be 
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retained,  as  has  been  the  practice  in  the 
past. 

Response.  A  change  has  been  made. 
Work  sheets  have  been  listed  in 
paragraph  (a).  In  other  respects,  the 
language  of  the  section  is  sufficiently 
specific  to  require  LEAs  to  keep 
whatever  records  that  may  be  necessary 
to  demonstrate  compliance.  The  issue  of 
access  is  specifically  addressed  in  34 
CFR  200.141-200.142. 

Comment.  One  commenter 
recommended  specifically  requiring 
records  to  be  kept  in  usable  form. 

Response.  No  change  has  been  made. 
The  requirement  that  the  records  be 
sufficient  to  demonstrate  compliance 
with  the  comparability  requirements 
implies  that  they  be  in  usable  form. 

§  201.123  Actions  to  be  taken  by  an 
SEA  if  an  LEA  violates  the 
comparability  requirements. 

Comment.  One  commenter 
recommended  including  a  statement  of 
the  action  an  SEA  should  take  if  an  LEA 
is  found  not  to  be  maintaining 
comparability. 

Response.  No  change  has  been  made. 
The  LEA  is  subject  to  the  same 
compliance  actions  as  an  LEA  that  fails 
to  demonstrate  comparability  by 
December  1. 

Comment  One  commenter 
recommended  including  language 
clarifying  how  State  compliance 
agreements  may  be  applied  to 
comparability  violations. 

Response.  A  change  has  been  made. 

A  new  paragraph  (c)(2)  has  been  added 
which  indicates  that  compliance 
agreements  signed  before  December  1 
may  be  used  to  extend  the  deadlines  for 
achieving  comparability  until  the  date 
specified  in  the  agreement.  If  the  LEA 
fully  complies  with  the  terms  of  the 
compliance  agreement,  the  LEA  is  not 
liable  for  funds  expended  in  non¬ 
comparable  schools  for  the  period  of 
time  from  the  begiiming  of  the  fiscal 
year  until  the  date  specified  in  the 
compliance  agreement  for  the  LEA  to 
achieve  comparability. 

Comment  Several  commenters 
recommended  revising  this  section  to 
specify  that  upon  finding  an  LEA  non¬ 
comparable,  an  SEA  will  withhold  funds 
only  from  the  non-comparable  school  or 
schools. 

Response.  No  change  has  been  made. 
The  Title  I  statute  requires  that  services 
in  all  project  schools  must  meet  the 
comparability  requirements  as  a 
condition  to  receiving  Title  I  funds.  The 
statute  does  not  provide  for  the 
withholding  of  Title  I  payments  only 
from  non-comparable  schools.  To  do  so 
would  only  penalize  those  schools  that 


have  already  been  deprived  of 
comparable  State  and  local  services. 

Comment  One  commenter  questioned 
the  rationale  for  the  30-day  limit  in 
paragraph  (a)  for  SEA  action  upon 
discovering  a  comparability  violation. 

Response.  No  change  has  been  made. 
The  30-day  limit  by  which  compliance 
action  must  be  taken  is  intended  to 
ensure  prompt  compliance  action  and 
yet  allow  the  LEA  and  SEA  time  to 
negotiate  a  compliance  agreement  if  that 
is  appropriate. 

Comment  One  commenter  asked  why 
a  January  1  date  is  included  in 
paragraph  (a). 

Response.  No  change  has  been  made. 
Since  December  1  is  Ae  deadline  for 
demonstrating  compliance  with  the 
comparability  requirements  and 
§  201.123  requires  SEA  enforcement 
action  within  30  days  of  discovering  a 
violation  of  a  comparability 
requirement,  January  1  is  the  latest  date 
on  which  such  enforcement  action  must 
be  taken. 

Comment  One  commenter  asked  for 
clarification  concerning  the  relationship 
between  paragraph  (a)(2)  which 
indicates  that  an  LEA  and  SEA  may 
enter  into  a  compliance  agreement  for  a 
comparability  violation  and  paragraph 

(c)  which  requires  reallocation  of 
unobligated  funds  by  the  SEA  if  an  LEA 
fails  to  demonstrate  full  compliance  by 
March  1. 

Response.  No  change  has  been  made. 
A  State  compliance  agreement  could 
extend  the  deadline  for  achieving 
comparability  for  ninety  days.  Since  that 
agreement  must  be  entered  into  on  or 
before  December  1,  the  deadline  for 
achieving  comparability  caimot  be 
extended  beyond  March  1.  If 
comparability  cannot  be  achieved  by 
that  date,  the  LEA’s  Title  I  funds  must 
be  reallocated. 

Comment  One  commenter  asked  why 
a  March  1  date  is  included  in  paragraph 

(d) . 

Response.  No  change  has  been  made. 
The  March  1  deadline  for  achieving  . 
comparability  is  intended  to  provide 
incentive  to  l£As  with  comparability 
problems  to  achieve  full  compliance.  It 
is  also  intended  to  provide  an 
opportunity  for  the  SEA,  before  the  end 
of  the  school  year,  to  reallocate  funds 
for  use  by  LEAs  which  are  in 
compliance  with  the  comparability 
requirements. 

Comment  One  commenter  asked  why 
it  was  necessary  to  spell  out  actions  to 
be  taken  for  violations  of  the 
comparability  requirement. 

Response.  No  change  has  been  made. 
This  section  is  needed  to  ensure  that 
LEAs  are  aware  of  the  action  which  will 


be  taken  if  even  one  project  area  is 
found  to  be  non-comparable. 

§  201.124  Amount  of  funds  that  an  SEA 
shall  refund  for  a  violation  of  the 
comparability  requirement 

Comment.  One  commenter  objected  to 
the  provision  requiring  SEAs,  rather 
than  LEAs,  to  refund  Title  I  funds  which 
an  audit  reveals  were  expended  for 
project  area  schools  during  a  period 
when  such  schools  were  non¬ 
comparable. 

Response.  No  change  has  been  made. 
The  SEA  is  responsible  for  the  recovery. 

It  is  not,  however,  precluded  from 
seeking  reimbursement  fi'om  the  LEA 
that  was  found  to  have  violated  a 
requirement. 

Comment  One  commenter  questioned 
the  necessity  for  including  in  the 
regulations  the  procedures  for  repaying 
funds  expended  while  in  violation  of  the 
comparability  requirement. 

Response.  No  change  has  been  made. 
The  actions  to  be  taken  upon 
discovering  a  comparability  violation 
differ  depending  upon  whether  the 
violation  is  discovered  during  the  school 
year  in  question  or  at  a  later  date, 
during  a  post-expenditure  audit. 
Procedures  applicable  in  both  these 
situations  are  therefore  included  in  the 
regulations. 

Comment  One  commenter  asked  how 
the  procedures  in  this  section  are  related 
to  the  repayment  procedures  in  34  CFR 

200.195. 

Response.  No  change  has  been  made. 
The  funds  referred  in  34  CFR  200.195  are 
those  which  are  repaid  during  the  period 
for  which  they  are  still  available  for 
obligation.  For  purposes  of  34  CFR 

200.195,  funds  misspent  due  to 
comparability  violations  are  treated  no 
differently  than  those  misspent  in 
violation  of  any  other  requirement. 
Section  201.124  refers  only  to  funds 
which  are  recovered  after  the  period 
during  which  they  were  available  for 
obligation. 

§  201.125  SEA  reports  to  the  Secretary. 

Comment  One  commenter  questioned 
the  authority  for  requiring  the  report 
referred  to  in  this  section. 

Response.  No  change  has  been  made. 
Section  172  of  Title  I  authorizes  the 
Secretary  to  require  whatever  reports 
are  reasonably  necessary  to  enable  the 
Secretary  to  perform  the  duties  imposed 
by  Title  I.  Section  172  has  therefore  been 
cited  as  authority  for  this  requirement, 
along  with  Section  126(e). 
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Supplement,  Not  Supplant:  General 
§  201.131  Definitions. 

Comment.  One  commenter  questioned 
why  the  definition  of  "limited 
proficiency  in  the  English  language”  in 
paragraph  (d)  differs  from  the  definition 
included  in  the  Bilingual  Education  Act. 

Response.  No  change  has  been  made. 
The  definition  included  in  this  section  is 
designed  to  reference  requirements 
under  Title  VI  of  the  Civil  Rights  Act  of 
1964,  as  interpreted  in  Lau  v.  Nichols, 

414  U.S.  563  (1974). 

The  Bilingual  Education  Act  describes 
a  discretionary  program  of  Federal 
assistance  to  provide  bilingual 
education.  Since  services  are  not 
required  to  be  provided  under  that  Act, 
as  they  are  under  Title  VI,  the  Title  VI 
definition  is  the  appropriate  reference 
point  for  describing  services  that  would 
be  available,  from  non-Federal  sources, 
in  the  absence  of  Title  I. 

Comment.  One  commenter 
recommended  that  students  who  speak 
substandard  English  be  included  under 
the  definition  of  “limited  proficiency  in 
the  English  language." 

Response.  No  change  has  been  made. 
The  definition  of  limited  proficiency  in 
the  English  language  is  based  on  Title  VI 
of  the  Civil  Rights  Act  of  1964,  as 
interpreted  in  Lau  v.  Nichols,  414  U.S. 

563  (1974).  Use  of  a  broader  definition  is 
not  warranted  under  that  Act  as  a 
measurement  of  an  LEA’s  obligation  to 
avoid  discrimination  on  the  basis  of  race 
or  national  origin. 

Comment  One  commenter 
recommended  that  definitions  of  a 
number  of  terms  be  included.  Definitions 
were  requested  for  “handicap,"  “equal 
opportimity,”  "limited  proficiency," 
“reasonably,"  “substantial  progress," 
and  “project  objectives." 

Response.  No  change  has  been  made. 
The  definition  section  includes 
definitions  of  “handicapped  children" 
and  “limited  proficiency  in  the  English 
language."  The  other  terms  mentioned 
by  the  commenter  arc  very  basic  ones 
which  have,  in  most  cases,  been  defined 
by  past  practice.  Accordingly,  the 
Secretary  has  determined  Qiat  providing 
definitions  of  these  terms  is 
unnecessary. 

§  201.132  Assurance  of  equal 
opportunity. 

Comment  One  commenter 
recommended  specifying  in  paragraph 
(c)  that  Title  I  funds  may  only  be  used  to 
provide  assistance  that  the  LEA  would 
not  otherwise  provide. 

Response.  No  change  has  been  made. 
The  purpose  of  this  section  is  to  require 
LEAs  to  provide  an  equal  opportunity 


for  all  children  to  participate^in  and 
benefit  from  Title  I  services,  and  to 
provide  examples  of  what  may  be 
required  to  ensure  that  handicapped  and 
limited  English  proficient  children  have 
this  equal  opportunity.  Section 
201.141(a)  specifially  prohibits  LEAs 
from  using  Title  1  funds  to  provide 
services  that  they  are  otherwise 
required  to  provide  using  State  and  local 
funds.  Additional  guidance  has  been 
provided  in  §  201.141  in  response  to  the 
commenter’s  concern. 

Comment.  One  commenter 
recommended  that  §  201.132(a)  be 
revised  to  state  that  LEAs  may  not,  on 
the  basis  of  handicap,  exclude  a  child 
from  participation  in  Title  I  services, 
except  as  providetf  in  §  201.140(c)(l)(iii). 

Response.  No  change  has  been  made. 
The  Secretarj'  believes  that 
§  201.140(c)(l)(iii)  clearly  establishes 
that  handicapped  children  may  be 
selected  for  participation  in  Title  I 
programs  only  if  they  can  reasonably  be 
expected  to  make  substantial  progress 
toward  accomplishingj)roject  objectives 
without  the  L^s  substantially 
modifying  the  educational  level  of  the 
subject  matter  or  the  intensity  of 
instruction.  Incorporation  of  this 
standard  into  §  201.132  would  be 
duplicative  and  is  therefore 
imnecessary. 

Comment  One  commenter 
recommended  that  the  relationship 
between  §  201.132(a)(2)  and  the 
prohibition  in  §  201.141(d)(l)(v)  (former 
§  116a.l41(c)(2)(v))  (relating  to  the 
intensity  of  services  provided  children 
whose  primary  or  home  language  is 
other  than  English,  and  children  whose 
primary  or  home  language  is  English)  be 
clarified. 

Response.  No  change  has  been  made. 
Section  201.141(d)  provides  one  model  of 
compliance.  Children  with  limited 
proficiency  in  the  English  language  may 
be  ensured  equal  access  to  Title  I 
services  in  cases  where  this  model  is 
used  by,  for  example,  pro\dding 
bilingual  assistance  to  the  extent 
necessary  to  benefit  from  Title  I 
services.  Other  models  are  included,  as 
described  in  §  201.141  to  assist  LEAs  in 
designing  Title  I  projects  which 
complement  special  instructional 
services  they  provide,  using  non-Title  I 
funds,  to  meet  obligations  under  Title  VI 
of  the  Civil  Rights  Act  of  1964. 

Comment  One  commenter 
recommended  that  §  201.132  provide  for 
teaching  non-Spanish  speaking  children 
Spanish. 

Response.  No  change  has  been  made. 
While  the  proposed  instruction  might  be 
seen  by  some  LEAs  as  desirable,  it  is 


not  required  under  the  civil  rights  laws, 
in  cases  where  the  normal  language  of 
instruction  is  English. 

Comment  One  commenter 
recommended  that  §  201.132(c}  be 
revised  so  as  to  parallel  the  provisions 
of  §  201.132(b)(2]  (relating  to  special 
assistance  under  Title  1  in  addition  to 
that  required  to  be  provided  to 
accommodate  the  participation  of 
handicapped  children  in  non-Title  I 
activities). 

Response.  No  change  has  been  made 
in  the  regulatory  language.  The 
distinction  between  paragraph  (b)(2) 
and  paragraph  (c)  is  based  on  the 
difference  in  services  provided  by  a 
sign-language  interpreter  and  a  bilingual 
teacher.  If  required  for  an  individual 
child  to  benefit  from  instruction,  a  sign- 
language  interpreter  may,  in  many 
cases,  go  with  that  child  from  class  to 
class  throughout  the  school  day.  The 
interpreter  should  therefore  accompany 
the  child  to  a  Title  1  class  which 
substitutes  for  another  part  of  the  child's 
regular  program,  and  continue  to  serve 
the  handicapped  child  on  the  same  basis 
as  he  or  she  would  during  any  other  part 
of  the  school  day.  A  bilingual  teacher  or 
aide  who  provides  instruction  as  part  of 
a  child’s  regular  program  is  not  similarly 
free  to  follow  the  child  to  the  Title  I 
class.  Accordingly,  the  excess  costs  of 
making  a  Title  I  class  available  in 
accessible  form  to  children  with  limited 
proficiency  in  the  English  language  may 
be  borne  by  Title  I. 

However,  the  previous  example  has 
been  modified  and  a  new  example 
added  to  clarify  the  application  of  the 
excess  cost  requirements  in  34  CFR 
200.94  in  this  context  As  the  second 
example  now  illustrates,  there  are 
certain  cases  in  which  an  LEA  is  obliged 
to  allocate  non-Title  I  resources  toward 
provision  of  Title  I  services  in  bilingual 
form.  Under  34  CFR  200.94,  an  LEA  is 
required  to  allocate  to  a  Title  I  project 
incremental  savings  in  instructional 
costs  resulting  fit)m  substantial 
reductions  in  ordinary  teaching  loads.  If, 
in  these  cases,  there  are  cost  savings 
which  result  fi'om  limiting  the  teaching 
load  of  personnel  used  to  meet 
obligations  \mder  Title  VI,  allocation  of 
non-Title  I  funds  or  staff  to  Title  I 
programs  would  be  required  just  as 
where  cost  savings  are  solely 
attributable  to  a  reduced  teaching  load 
for  other  members  of  the  LEA's 
instructional  staff.  Additional  related 
examples  are  provided  in  §  201.141(e) 
and  (f). 
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Supplement,  Not  Supplant:  Regular 
State  and  Local  Funds  and  State  and 
Local  Funds  for  State  Phase-in 
Programs 

§  201.133  Introduction  (regular  State 
and  local  funds  and  State  and  local 
funds  for  State  phase-in  programs). 

Comment  One  commenter 
recommended  defining  “regular  funds," 
as  used  in  this  section. 

Response.  Section  201.131(f)  includes 
a  definition  of  "regular  funds.”  Section 
201.131(h)  has  been  revised  to  clarify  the 
relationsUp  between  regular  funds  and 
funds  for  special  State  and  local 
programs. 

§  201.135  Provision  of  services 
required  by  law:  Regular  funds  funds 
and  funds  for  State  phase-in  programs. 

Comment  One  commenter 
recommended  eliminating  the 
distinction  between  regular  and  phase- 
in  funds,  and  funds  for  special  programs 
for  purposes  of  determining  compliance 
with  the  services  required  by  law  test. 

Response.  A  change  has  been  made  in 
§  201.131(h)  to  clarify  the  application  of 
the  provisions  relating  to  use  of  regular 
funds  and  those  relating  to  use  of  State 
and  local  funds  for  special  programs. 

This  change  emphasizes  that  the 
provisions  relating  to  supplementing 
funds  for  special  programs  apply 
wherever  State  or  local  funds  are 
appropriated  for  or  otherwise 
specifically  earmarked  for  special 
programs,  and  where  other  funds, 
including  funds  which  may  be  available 
for  other  educational  purposes,  are  used 
for  this  purpose. 

This  approach  was  adopted,  and  the 
distinction  preserved  between  regular 
and  phase-in  funds,  and  fimds  for 
special  programs,  to  ensure  that  the 
regulations  parallel  as  closely  as 
possible  the  Title  I  statute,  with  its 
discrete  provisions  governing  use  of 
each  of  these  types  of  funds. 

Comment  One  commenter  objected  to 
the  example  in  paragraph  (b)(2)  which 
indicates  that  it  is  inappropriate  to  use 
Title  I  funds  to  provide  remedial 
assistance  required  as  part  of  a  judicial 
desegregation  order.  Another 
commenter  stated  that  the  example  did 
not  go  far  enough  to  precluded  use  of 
Title  I  funds  to  meet  coimt-imposed 
obligations. 

Response.  No  change  has  been  made. 
Section  126(c)  of  Title  I  prohibits  the  use 
of  Title  I  funds  to  supplant  funds  which 
would,  in  the  absence  of  Title  I  funds,  be 
made  available  from  regular,  non- 
Federal  sources.  If  the  LEA  has  been 
ordered  to  provide  the  remedial  services 
indicated  in  the  example  in 
S  201.135(b)(2),  then  clearly  they  would 


be  provided  in  the  absence  of  Title  I 
funds.  To  provide  those  services  with 
Title  I  funds  would  amount  to 
supplanting  the  regular,  non-Federal 
funds  the  agency  would  have  made 
available  were  Title  I  funds  not 
available. 

The  Secretary  believes  that  inclusion 
of  more  detailed  guidance  at  this  time  is 
inadvisable  since  the  use  of  Title  I  in 
each  case,  will  depend  on  the  facts  of 
individual  cases  and  the  wording  of 
individual  coxnt  orders. 

Comment  One  commenter 
recommended  that  this  section  refer  to 
expenditures  required  to  be  made  under 
an  approved  volimtary  plan  of 
compliance,  as  well  as  to  expenditures 
required  under  court  orders. 

Response.  A  change  has  been  made. 
This  section  now  refers  both  to 
approved  voluntary  plans  of  compliance 
and  court  orders. 

Supplement  Not  Supplant:  Special  State 
and  Local  Programs 

§  201.136  Introduction. 

Comment  One  commenter  objected 
that  this  section,  which  requires 
agencies  to  comply  with  §|  201.137- 

201.139,  is  overly  cumbersome  and 
complicated. 

Response.  No  change  has  been  made. 
The  function  of  this  section  is  to  call 
attention  to  the  requirement  for 
compliance  with  both,  §  §  201.137  and 

201.139. 

Comment  One  commenter 
recommended  revising  paragraph  (c)  to 
provide  that  agencies  must  comply  with 
the  requirements  of  either  §  201.137  or 
201.139  rather  than  both  of  them. 

Response.  No  change  was  made. 
Section  126(d)  of  the  Title  I  statute 
requires  that  Title  I  funds  be  used  to 
supplement  non-Federal  funds  which 
would,  in  the  absence  of  Title  I  be 
available  for  special  programs.  Failure 
to  distribute  available  funds  equitably 
would  violate  this  requirement.  So,  too, 
would  failure  to  allocate  funds  which 
are  legally  required  to  be  made 
available.  The  Secretary  has  therefore 
concluded  that  the  requirements  of 
§  §  201.137  and  201.139  must  both  apply, 
and  that  compliance  with,  for  example. 

§  201.137  alone,  would  not  satisfy 
statutory  requirements. 

Comment  One  commenter  suggested 
that  §  201.136  is  too  restrictive,  and  that 
services  to  students  in  special  programs 
may  be  unduly  limited  as  a  result. 

Response.  No  change  has  been  made. 
The  regulations  implementing  the  anti¬ 
supplanting  requirements  have  been 
structured  to  allow  LEAs  flexibility  in 
providing  services  to  students  also 
entitled  to  services  under  other 


programs,  without  imdermining  Title  I  as 
a  program  of  categorical  aid  to 
educationally  deprived  children.  Several 
alternative  approaches  to  implementing 
the  statutory  requirements  were 
considered,  but  each  seemed  more 
imprecise  or  more  difficult  to  implement 
than  that  adopted  in  these  regulations. 
The  Secretary  intends  carefully  to 
evaluate  the  effectiveness  with  which 
the  new  regulations  are  implemented  to 
ensure  that  children  are  not  denied 
services  as  a  result  of  discrimination, 
and  that  the  anti-supplanting 
prohibitions  are  not  violated. 

Comment  One  commenter 
recommended  that  the  relationship 
between  the  required  by  law  standard 
and  the  excess  cost  concept  be  clarified. 

Response.  A  change  has  been  made. 

34  CFR  200.94  has  been  substantially 
expanded  to  provide  additional 
guidance  regarding  the  implementation 
of  the  excess  cost  requirements  which 
prohibit  intra-school  supplanting. 
Examples  have  also  been  added  in 
§  §  201.140-201.141  to  illustrate 
situations  in  which  both  the  excess  cost 
requirements  and  the  anti-supplanting 
requirements  might  be  implicated. 

§  201.137  Equitable  distribution: 
special  State  and  local  programs. 

Comment  One  commenter  pointed  out 
that  paragraph  (c)(2)(ii)  incorrectly 
interprets  the  statutory  requirement  that 
special  State  and  local  funds,  when 
added  to  Title  I  funds,  equals  or  exceeds 
the  amount  the  agency  is  eligible  to 
receive  under  Section  111  of  Title  1. 

Response.  A  change  has  been  made. 
The  words  “does  not  exceed”  have  been 
replaced  with  “equals  or  exceeds.” 

Comment  One  commenter 
recommended  reviewing  the  formula  in 
paragraph  (c)(3)  for  consistancy  with  the 
standard  stated  in  paragraphs  (c)(l]  and 
(2). 

Response.  A  change  has  been  made. 
The  formula  has  been  revised  to  restate 
statutory  requirements  more  clearly. 

Comment  One  commenter  questioned 
why  the  computation  in  paragraph  (c)(3) 
must  be  done  on  a  per  pupil,  rather  than 
aggregate,  basis. 

Response.  A  change  has  been  made. 
Section  132  of  the  Title  I  statute  refers  to 
amounts  “per  child”  in  ineligible  areas 
and  amounts  “per  child  participating  in 
programs  in  project  areas.”  However, 
the  formula,  as  included  in  NPRM  was 
confusing,  and  has  been  revised. 

Comment  One  commenter 
recommended  qualifying  paragraph  (a) 
by  adding  the  provision  that  the 
requirement  in  that  paragraph  is  subject 
to  the  exemption  in  paragraph  (c). 

Response.  A  chemge  has  been  made. 
Section  201.137(a)  has  been  revised  to 
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mention  specifically  the  exemption  in 
§  201.137  (c). 

Comment.  One  commenter 
recommended  adding  the  word 
“additional”  before  "State  and  local 
funds”  in  paragraph  (c)(1)  in  order  to 
conform  to  the  statutory  language. 
Another  commenter  suggested  clarifying 
this  section  by  referring  to  “a  portion  of 
State  and  local  funds.” 

Response.  A  change  has  been  made. 
Section  201.137(c)(1)  now  provides  that 
LEAs  may  use  "additional  State  and 
local  funds  ...  if  the  conditions  of 
§  201.137(c)(2)  are  met.” 

Comment.  One  commenter  objected  to 
the  inclusion  of  requirements  concerning 
an  LEA’S  distribution  of  bilingual  and 
special  education  funds. 

(i)  The  deadline  for  achieving 
comparability  may  be  extended  until  the 
date  specified  in  the  agreement;  and 

(ii)  The  LEA  is  not  liable  for  the  Title  I 
obligations  it  incurred  in  noncomparable 
schools  during  the  fiscal  year  involved 
and  prior  to  the  date  specified  in  the 
compliance  agreement. 

(d)  If  an  LEA  determined  to  be  in 
violation  of  the  comparability 
requirements  fails  to  submit  to  its  SEA 
by  March  1  of  the  fiscal  year  involved  a 
revised  comparability  report  that 
demonstrates  full  compliance  with  the 
comparability  requirements,  the  SEA 
shall,  under  ^e  procedures  in  §  201.38, 
reallocate  the  balance  of  the  LEA’s 
unobligated  Title  I  funds  to  other  LEAs 
in  the  State  that  are  in  full  compliance. 

(e)  Within  30  days  of  discovering  that 
an  L£A  has  failed  to  maintain 
comparability  as  required  by  §  201.120. 
an  SEA  shall — 

(1)  Initiate  a  withholding  proceeding 
under  34  CFR  200.200  and  spend  all 
further  Title  I  payments  to  the  LEA 
under  34  CFR  200.200(c);  or 

(2)  Enter  into  a  compliance  agreement 
with  the  LEA  under  34  CFR  200.210- 
200.214. 

(Sec.  126(e),  20  U.S.C.  2736(e)) 

§  201.124  Amount  of  funds  that  an  SEA 
shall  refund  for  a  violation  of  the 
comparability  requirement. 

(a)  Except  as  provided  in  paragraph 
(e)  of  this  section,  if  the  Secretary  or  an 
SEA  finds,  on  the  basis  of  an  audit,  that 
an  LEA  failed  to  comply  with  the 
comparability  requirements  in  section 
126(e)  of  Title  I  and  §§  201.112-201.123, 
the  SEA  shall  refund  to  the  Department 
the  total  amount  of  Title  I  funds  spent  to 
operate  a  project  in  each 
noncomparable  school  of  the  LEA 
during  the  period  of  noncomparability. 
These  funds  must  include — 


§  201.139  Provision  of  services 
required  by  law:  special  State  and  local 
programs  (general). 

Comment.  One  commenter  questioned 
the  meaning  of  the  word  “otherwise”  in 
paragraph  (a)(1). 

Response.  A  change  has  been  made. 
The  word  “otherwise”  has  been  deleted. 

§  201.140  Provision  of  services 
required  by  law:  special  State  and  local 
programs  (Handicapped  children). 

Comment.  One  commenter  objected  to 
the  selection  exemption  whereby 
handicapped  students  may  be  selected 
for  participation  in  Title  I  projects  only 
if  they  can  reasonably  be  expected  to 
make  substantial  progress  toward 
meeting  Title  I  project  objectives 
without  substantially  modifying  the 
level  or  intensity  of  the  instruction.  The 
commenter  also  expressed  concern  that 
examples  limiting  selection  of  children 
at  the  very  lowest  levels  of  achievement 
would  ensure  selection  of  children  other 
than  those  in  greatest  need.  Another 
commenter  stated  that  rather  than 
applying  only  to  handicapped  students, 
this  exemption  should  apply  to  either 
both  handicapped  and  limited  English 
-proficient  students,  or  to  neither  of  these 
groups.  Another  commenter 
recommended  clarifying  the  relationship 
between  the  requirements  governing 
selection  of  children  in  greatest  need 
and  the  limitation  on  selection  of  certain 
handicapped  children. 

Response.  No  change  has  been  made. 
The  limitation  on  selection  of  certain 
handicapped  children  is  included  to 
ensure  that  Title  I  funds  will  continue  to 
be  used  for  educationally  deprived 
children,  generally,  and  that  these  funds 
will  not  be  diverted  for  use  primarily  to 
provide  severely  handicapped  children 
with  basic  special  education  services 
which  are  required  to  be  provided  under 
Section  504  of  the  Rehabilitation  AcL 
Pub.  L.  94-142,  and  other  laws. 
Substantial  modification  of  Title  I 
programs  to  meet  the  needs  of  the  most 
severely  handicapped  children  who 
could  not  otherwise  benefit  from 
participation,  is  therefore  neither 
required  nor  permitted. 

No  similar  restriction  on  selection  of 
children  with  limited  proficiency  in  the 
English  language  is  included  for  two 
reasons.  First,  English  poficiencj'  can  be 
expected  to  increase,  on  an  ongoing 
basis,  and  not  constitute  a  permanent 
impediment  to  the  ability  of  children  to 
benefit  from  Title  I  instruction 
comparable  to  certain  severe  and 
permanent  handicap  conditions  which 
preclude  effective  participation.  In 
addition.  Title  I  instruction  may  be 
provided,  through  bilingual  teachers  or 


aides,  so  as  to  require  no  modification  in 
the  level  or  intensity  of  instruction. 

In  some  cases,  examples  which 
illustrate  selection  of  only  children 
above  the  5th  percentile  of  achievement 
have  been  included  as  a  means  of 
illustrating  the  requirement  that 
handicapped  children  may  be  selected 
only  if  they  can  reasonably  be  expected 
to  make  substantial  progress  toward 
meeting  project  objectives  without 
modifying  the  level  or  intensity  of 
instruction.  These  examples  are  in  no 
way  intended  to  sanction  “creaming,” 
the  practice  of  selecting  as  Title  I 
participants  only  those  children  who  can 
be  expected  to  make  substantial 
progress  in  a  relatively  short  period  of 
time.  Instead,  LEAs  must  continue  to 
select  children  with  the  greatest  need, 
taking  care,  however,  not  to  select 
children  who,  because  of  their  handicap, 
cannot  be  expected  to  make  progress 
comparable  to  their  non-handicapped 
peers  without  substantial  modification 
of  the  instruction  otherwise  available 
through  the  Title  I  project. 

Comment.  One  commenter 
recommended  including  examples  of 
how  the  distinction  in  paragraph  (c)(l] 
between  programs  designed  to  address 
needs  resulting  fi'om  educational 
deprivation  and  programs  designed  to 
address  needs  related  to  mental 
retardation  or  learning  disability  would 
be  applied.  The  commenter  also 
recommended  that  project  objectives  be 
tested  against  their  appropriateness  for 
non-handicapped  children  alone. 

Response.  No  change  has  been  made. 
In  many  cases,  children  diagnosed  as 
mildly  mentally  retarded  or  learning 
disabled  may  have  needs  similar  to 
those  of  educationally  deprived  children 
who  have  not  been  similarly  diagnosed. 
This  may  be  because  the  handicapped 
children,  as  a  result  of  their  handicap, 
need  similar  special  services.  It  may 
also  be  because  the  handicapped 
children  have  been  subject  to  the  same 
influences  of  poverty  and  limited 
educational  opportunities  which  have 
affected  their  non-handicapped  peers. 
Under  paragraph  (c)(1),  similar  services 
could  be  provided  to  both  handicapped 
and  non-handicapped  children  to  meet 
their  common  needs,  so  long  as  the 
limitations  on  selection  of  handicapped 
children  who  can  benefit  from  Title  1 
services  without  substantial 
modification  are  observed.  Focusing  on 
the  common  needs  of  all  participating 
children  ensures  that  objectives  are 
related  to  characteristics  other  than 
handicapping  conditions.  There  is. 
therefore,  no  need,  as  has  been 
proposed,  to  limit  objectives  to  those 
which  are  appropriate  for  non- 
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handicapped  children.  The  Secretary 
believes  this  approach  is  particularly 
appropriate  in  light  of  recent  findings 
that  diagnosis  of  children  as  mentally 
retarded  has  often  been  mistaken  and 
has  resulted  in  disproportionate 
classification  so  as  to  discriminate  on 
the  basis  of  race. 

While  LEAs  may,  therefore,  design 
Title  I  projects  to  meet  the  needs  of 
educationally  deprived  children, 
irrespective  of  handicap,  paragraph 
(c)(lj  precludes  their  design  of  projects 
to  provide  services  peculiarly  needed  by 
handicapped  children.  An  example  of 
this  type  of  a  project  would  be  one 
which  adopts  a  curriculum  which  is 
generally  used  only  to  provide 
handicapped  children  with  special 
education. 

Comment.  Several  commenters 
questioned  whether  §  201.135,  which 
prohibits  the  use  of  Title  I  funds  for 
services  an  LEA  is  required  to  make 
available  under  Federal,  State,  or  local 
law,  contradicts  §  201.140  which 
authorizes  the  use  of  Title  I  funds  to 
provide  services  to  handicapped 
children. 

Response.  No  change  has  been  made. 
Both  §  201.135  and  §  201.140  specifically 
prohibit  the  use  of  Title  I  funds  to 
provide  services  that  an  LEA  is  required 
to  provide  under  statute  or  court  order. 
However,  neither  section  prohibits  the 
use  of  Title  I  funds  to  provide 
handicapped  children  with  additional 
services  to  meet  needs  that  are  similar 
to  those  of  non-handicapped  children. 

Comment.  One  commenter 
recommended  revising  paragraph 
(c](l)(ii)  (former  paragraph  (c)(2))  to 
emphasize  its  importance  as  a  test  of 
supplanting. 

Response.  A  change  has  been  made. 
Paragraph  (c)(l)(ii)  is  retained  since  the 
examination  of  program  design 
components,  including  objectives, 
selection  criteria,  and  others,  has 
always  been  a  means  of  determining 
compliance  with  the  supplanting 
prohibition.  To  ensure  diat  compliance 
with  this  new  requirement  can  be 
verified,  however,  paragraph  (c)(2)(ii) 
has  been  added  to  put  LEAs  on  notice 
that,  upon  request,  they  may  be  required 
to  provide  information  demonstrating 
that  project  objectives  do  not  distinguish 
between  handicapped  and  non¬ 
handicapped  children. 

Comment.  Several  commenters 
recommended  revising  the  regulations 
so  that  Title  I  funds  may  be  used  to  meet 
needs  that  are  not  met  by  the  LEA’s 
regular  program  of  instruction  and 
whatever  special  services  handicapped 
children  received  other  than  Title  I. 

Response.  As  previously  discussed, 
the  Secretary  has  concluded  that 


Section  12e(d)  of  the  Title  I  statute 
mandates  that  Title  I  funds  only  be  used 
to  supplement  those  non-Federal  funds 
that  would  be  available  in  the  absence 
of  Title  I,  including  funds  that  are,  as  a 
matter  of  law,  required  to  be  provided. 
The  use  of  Title  I  funds  to  provide 
special  education  services  that  are 
required  to  be  provided  but  that  would 
not  be  available,  due  to  limitations  on 
State  and  local  funding,  would  be 
inconsistent  with  this  requirement. 

Before  adopting  the  approach 
included  in  these  regulations,  the 
Secretary  carefully  considered  possible 
alternative  means  of  implementing  the 
statutory  standard.  Among  those 
alternatives  was  the  use  of  handicapped 
chidren’s  individualized  education 
programs  (lEPs)  as  a  benchmark  against 
which  to  test  whether  required  services 
were  being  provided.  This  approach  was 
seen  to  be  flawed,  both  because  some 
LEAs  may  fail  to  include  required 
services  in  lEPs  in  the  absence  of  funds 
to  provide  those  services  (or  may 
include  all  available  services  in  any  lEP, 
whether  or  not  “required”),  and  because 
it  is  often  difficult  to  determine  whether 
services  included  in  an  lEP  are  the  same 
as  those  available  as  part  of  a  Title  I 
project. 

The  Secretary  has  accordingly 
concluded  that  the  approach  adopted  in 
these  regulations  is  both  legally 
supportable,  and  preferrable  to 
available  alternatives. 

Comment.  One  commenter  requested 
clarification  as  to  whether  services 
listed  in  a  handicapped  child’s  lEP  can 
be  provided  through  Title  I. 

Response.  No  change  has  been  made. 
The  regulations  clearly  state  that 
services  can  be  provided,  without  regard 
to  the  contents  of  a  handicapped  child’s 
lEP,  if  all  applicable  requirements  are 
met  (including  compliance  with  the 
equitable  distribution  test,  and 
conformance  with  the  models  described 
in  paragraphs  (c),  (d),  or  (e)).  The 
Secretary  believes  that,  consistent  with 
these  requirements,  limited  services 
included  in  a  child’s  lEP  may  be 
provided  through  a  Title  I  project 
without  violating  the  antisupplanting 
requirements. 

Comment.  One  commenter  stated  that 
the  provisions  of  this  section  are 
ambiguous,  and  that  they  fail  clearly  to 
establish  when  services  requried  by  law 
cannot  be  provided  using  Title  I  funds. 

Response.  As  previously  discussed, 
the  Secretary  carefully  considered 
alternatives  for  implementing  the 
required-by-law  test,  including  using 
handicapped  children’s  lEPs  as  a 
benchmark.  These  alternatives  were 
found  to  be  imprecise  or  impossible  to 
monitor  effectively.  The  Secretary 


believes  that  the  final  regulations 
provide  a  reasonable  fi'amework  which 
is  legally  justified,  possible  to  monitor, 
and  flexible  enough  to  ensure  sound 
policy  results.  The  Department  will  give 
special  attention  to  evaluating  the 
effectiveness  with  which  these 
provisions  are  implemented  so  as  to 
ensure  that  any  uncertainties  resulting 
ft-om  the  regulatory  framework  are 
identified  and  clarified. 

Comment.  One  commenter 
recommended  deletion  of  the  example  in 
former  paragraph  (f)  because  it  did  not 
clarify  the  provisions  in  the  rest  of  the 
section.  Another  commenter  stated  that 
this  example  contradicted  the 
requirements  of  former 
§  116a.l40(e)(l)(iii). 

Response.  A  change  has  been  made. 
More  explicit  guidance  is  provided,  in 
paragraph  (d)(3),  concerning  situations 
in  which  provision  of  services  to 
handicapped  children  in  separate 
settings  is  appropriate.  In  addition,  the 
example  in  paragraph  (f)  has  been 
replaced  with  three  different  examples 
to  clarify  the  requirements  in  this 
section. 

Comment.  One  commenter  questioned 
the  justification  for  allowing  services  to 
handicapped  children  to  be  provided  in 
a  separate  setting. 

Response.  No  change  was  made. 
However,  an  example  has  been  added 
following  §  201.140(d)(3)(iii)  to  illustrate 
more  clearly  the  nature  of  the 
justification  required  if  services  are  to 
be  provided  in  a  separate  setting. 

Comment.  One  commenter  objected 
that  the  section  contained  no  provision 
assuring  that  LEAs  do  not  discriminate 
against  handicapped  children  in 
selection  of  project  participants. 

Response.  No  change  has  been  made. 
Section  123(a)  of  Title  I  and  §  201.103 
require  LEAs  to  select  those  children  in 
greatest  need  for  participation  in  Title  I 
projects.  Also,  §  201.132(a)  prohibits  the 
exclusion  of  a  child  from  a  Title  I  project 
on  the  basis  of  a  handicap.  These 
provisions  provide  the  assurance  the 
commenter  said  should  be  in  §  201.140. 

Comment.  One  commenter 
recommended  providing  clarification  of 
the  relationship  between  the 
presumption  and  demonstration  of 
compliance. 

Response.  A  change  has  been  made. 
Presumption  and  demonstration  of 
compliance  have  been  replaced  by 
alternative  models  for  compliance. 

Comment.  One  commenter  expressed 
concern  that  too  much  Title  I  money 
would  be  funneled  to  handicapped 
children. 

Response.  The  regulations  prohibiting 
supplanting  are  carefully  structured  to 
ensure  that  LEAs  continue  to  distribute 
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an  equitable  proportion  of  special 
education  funds  to  handicapped 
children  in  Title  I  areas.  Section  201.140 
limits  selection  of  the  most  severely 
handicapped  children  who  would  be 
imable  to  benefit  from  Title  I  services 
without  substantial  modification.  It  also 
includes  safeguards  to  ensure  that 
handicapped  children  receive  only 
services  comparable  to  those  provided 
to  their  non-handicapped  peers.  The 
Secretary  believes  that  allowing 
handicapped  children  to  participate  in 
these  services  is  required,  by  virtue  of 
Section  504  of  the  Rehabilitation  Act, 
and  that  this  participation  will  not  result 
in  a  substantial  diversion  of  funds  from 
non-handicapped  children  who  also 
need  Title  I  services. 

Comment.  One  commenter  questioned 
whether  there  were  any  circumstances 
other  than  those  described  in  former 
paragraph  (e)(l]  and  (eK2)  under  which 
an  LEA  could  justify  deviation  from  the 
standards  in  paragraph  (c)(2). 

Response.  A  change  has  been  made. 
Section  201.140  has  been  revised  to 
contain  models  of  compliance 
identifying  project  design  characteristics 
which  indicate  compliance  with 
§  201.140(a). 

Comment.  One  commenter  questioned 
how  and  to  whom  LEAs  are  to  make  the 
justiflcation  required  in  former 
paragraph  (e)(1)  and  (e)(2). 

Response.  A  change  has  been  made. 
Section  201.140  indicates  that  LEAs  must 
justify  to  the  SEA  in  their  project 
applications  that  either  intensified 
services  or  services  in  a  separate  setting 
is  necessary. 

Comment.  One  commenter  questioned 
why  no  reference  was  made  in 
paragraph  (a)  to  the  requirements  of 
State  and  local  law. 

Response.  No  change  has  been  made. 
Special  programs  mandated  by  State 
and  local  law  are  discussed  in  §  201.142. 

Comment.  One  commenter  suggested 
that  reference  to  percentages  of 
handicapped  children  in  former 
paragraph  (d)  is  inappropriate,  rendering 
monitoring  difficult.  A  second 
commenter  asked  that  "substantially 
disproportionately  greater  number"  be 
defined. 

Response.  A  change  has  been  made. 
Provisions  have  been  added  to 
paragraphs  (c),  (d),  and  (e),  requiring 
LEAs  to  make  available  information 
justifying  their  selection  process  if  a 
substantially  disproportionate  number 
of  handicapped  participants  have  been 
selected.  A  specific  percentage  figure  is 
included  to  provide  clear  guidance  as  to 
when  this  requirement  would  apply. 


§  201.14V  Provision  of  services 
required  by  law:  special  State  and  local 
programs  (children  whose  primary  or 
home  language  is  other  than  English). 

Comment.  One  commenter 
recommended  revising  the  requirement 
in  §  201.141(d)(1)  (former 
§  116a.l41(c)(2)(i))  to  provide  that  LEAs 
may  design  programs  to  address  special 
needs  resulting  fi'om  educational 
deprivation,  including  limited  English 
proficiency. 

Response.  No  change  has  been  made. 
The  Title  I  statute  requires  that  Title  I 
projects  be  designed  to  meet  the  special 
educational  needs  of  educationally 
deprived  children.  To  the  extent  that 
limited  English  proficiency  contributes 
to  educational  deprivation,  children 
with  limited  English  proficiency  are 
eligible,  on  the  basis  of  the  resultant 
educational  deprivation,  and  may  be 
served  under  Title  I. 

Comment.  One  commenter 
recommended  allowing  LEAs  to  select 
Title  I  participants  on  the  basis  of 
limited  English  proficiency  as  well  as 
educational  deprivation. 

Response.  No  change  has  been  made. 
Limited  English  proficiency  may,  in 
many  cases,  correspond  to  educational 
deprivation. 

However,  notliing  in  the  Title  I  statute 
or  legislative  history  authorizes 
selection  of  participants  on  a  basis  other 
than  educational  deprivation. 

Comment.  One  commenter  objected  to 
the  requirement  that  uniform  selection 
criteria  apply  to  both  children  with 
limited  proficiency  in  the  English 
language  and  children  whose  primary 
language  is  English. 

Response.  No  change  has  been  made. 
Several  statutory  requirements, 
including  Sections  123(a),  124(b),  and 
124(e)  indicate  that  participants  are  to 
be  selected  on  the  same  general  basis  of 
educational  need. 

Comment  One  commenter  objected  to 
the  examples  as  confusing,  and  lacking 
in  clarity. 

Response.  A  change  has  been  made. 
Three  examples  have  been  included  in 
the  section  to  clarify  ways  services  can 
be  provided  to  chil^en  with  limited 
proficiency  in  the  English  language. 

Comment  One  commenter 
recommended  revising  the  requirements 
in  this  section  to  allow  Title  I  projects  to 
fill  the  gaps  between  services  provided 
as  part  of  the  regular  program  and 
special  services  for  children  with  limited 
proficiency  in  the  English  language. 

Response.  No  change  has  been  made. 
The  purpose  of  this  section  is  to  ensure 
that  lea’s  do  not  use  Title  I  funds  to 
provide  limited  English  proficient 
children  with  services  that  they  are 


entitled  to  receive  from  other  sources. 
Children  with  limited  proficiency  in  the 
English  language  are  to  be  selected  for 
participation  in  Title  I  projects  on  the 
same  basis  as  all  other  children  are 
selected;  once  selected,  the  services 
provided  may,  in  appropriate  cases,  be 
made  available  in  bilingual  form. 

Comment  One  commenter  objected  to 
the  provisions  allowing  services  to 
children  with  limited  proficiency  in  the 
English  language  to  be  provided  in 
separate  settings  and  at  different  levels 
and  intensities  as  an  invitation  to  LEAs 
to  use  Title  I  funds  to  provide  services 
required  by  other  laws. 

Response.  No  change  has  been  made. 
The  restrictions  on  project  design 
governing  provision  of  services  in 
separate  settings  or  at  difierent 
intensities  are  considered  to  be 
sufficient  to  ensure  that  these  projects 
are  supplemental. 

Comment.  One  commenter 
recommended  requiring  agencies  to 
meet  the  requirements  of  both 
paragraphs  (c)  and  (d)  (former 
paragraphs  (c)(1)  and  (c)(2))  in  order  to 
satisfy  die  “required  by  law"  test. 

Response.  No  change  has  been  made. 
Where  a  court  order  describes  in  detail 
an  lea's  obligations  under  Title  VI  of 
thje  Civil  Rights  Act  of  1964  and  where 
lion-Title  I  funds  are  used  to  meet  an 
lea’s  obligations  under  this  type  of  an 
order,  an  LEA’s  Title  I  project  cannot,  by 
definition,  be  supplanting  funds  required 
to  be  made  available  for  this  purpose. 
There  is  no  need,  therefore,  to 
demonstrate  compliance  with 
paragraphs  (d),  (e).  or  (f)  as  well. 

Comment  Several  commenters 
recommended  revision  to  indicate  that 
Title  I  services  may  be  provided  by 
bilingual  teachers  and  with  bilingual 
materials  to  ensure  children  writh  limited 
proficiency  in  the  EngUsh  language  an 
adequate  opportunity  to  benefit  ^m  the 
services. 

Response.  No  change  has  been  made. 
A  provision  similar  to  that  proposed  is 
already  included  in  §  201.132(c). 

Comment  One  commenter  stated  that 
Title  I  services  for  children  with  limited 
proficiency  in  the  English  language 
would  probably  be  provided  in  separate 
settings  as  a  gerscr.:  !  rule. 

Response.  No  change  has  been  made. 
A  variety  of  models  of  compliance  are 
included  to  allow  LEAs  the  flexibility  to 
design  Title  I  projects  to  meet  the 
particular  needs  of  children  in  their 
districts.  While  instruction  in  separate 
settings  may  be  appropriate  in  some 
cases,  use  of  that  approach  must  be 
justified  as  described  in  paragraph 
(e)(3). 

Comment  One  commenter  inquired 
about  the  precise  functions  of  bilingual 
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teachers  described  in  examples  under 
this  section. 

Response.  Changes  have  been  made 
by  providing  additional  examples  which 
describe  in  greater  detail  the 
circumstances  in  which  Title  I  services 
may  be  provided,  using  bilingual 
instructors,  to  supplement  an  LEA’s 
efforts  to  meet  responsibilities  under 
Title  VI  of  the  Civil  PJghts  Act  of  1964. 

Cowment.  One  commenter  inquired 
why  provisions  and  examples  in  this 
section  only  relate  to  discrimination  on 
the  basis  of  national  origin  and  not  on 
the  basis  of  race. 

Response.  This  section  implements 
the  provisions  of  Section  12^d)  of  the 
Title  I  statute  relating  to  special 
programs  of  bilingual  education. 
Provisions  relating  to  requirements 
imposed  by  court  order  or  compliance 
agreements,  as  a  result  of  alleged 
discrimination  on  the  basis  of  race,  are 
included  in  §  201.135,  relating  to  use  of 
regular  State  and  local  funds. 

Comment.  One  commenter  inquired 
why  a  five-year  period  had  been 
selected  under  paragraph  (c)(2)  for 
demonstrating  compliance  with  the 
requirements  of  paragraph  (a)  by 
continuing  to  provide  services  with  non- 
Title  I  funds  consistent  with  practices  of 
a  recent  compliance  review.  The 
commenter  also  asked  how  this 
requirement  would  be  implemented. 

Response.  A  change  has  been  made. 

A  five-yeqr  period  was  selected  as  a 
reasonable  period  during  which  it  might 
be  expected  th^t  local  circumstances 
had  not  appreciably  changed.  If  an  LEA 
has  not  been  monitored,  it  will  not  be 
penalized,  but  will  simply  be  required  to 
use  the  models  of  compliance  described 
in  paragraphs  (d),  (e),  and  (f).  Specific 
guidance  is  not  included,  stating  that 
this  provision  only  applies  to 
compliance  reviews  conducted  by  the 
Office  of  Civil  Rights,  and  specifying 
that  the  demonstration  of  continued 
compliance  must  be  included  in  the 
LEA’s  project  application. 

Comment.  A  number  of  commenters 
indicated  that  the  use  of  presumptions 
and  demonstration  requirements  in  tlie 
NPRM  was  confusing.  Commenters  also 
requested  fui  ther  guidance  with  regard 
to  acceptable  justifications  for  purposes 
of  paragraph  (e). 

Response.  A  change  has  been  made, 
’fhe  section  has  been  revised  to  refer  to 
models  of  compliance.  Information 
which  must  be  available  to  demonstrate 
compliance  with  each  model  is 
specifically  described.  More  detailed 
guidance  is  given  as  to  common, 
acceptable  justifications  for  use  of 
separate  settings  or  greater  intensities  of 
instruction  for  limited  English  proficient 
children.  A  mechanism  is  also  created 


allowing  the  Department  to  give  further 
guidance  with  regard  to  other  proposed 
justifications,  upon  request. 

§  201.142  Provision  of  services 
required  by  lew:  (Special  State  and 
local  programs)  Compensatory 
education  or  other  services  required  by 
State  or  local  law. 

Comment  One  commenter  inquired 
how  this  section  relates  to  §  201.137 
(equitable  distribution:  special  State  and 
local  programs),  and  wondered  whether 
this  section  is  intended  to  address 
compensatory  education  required  to  be 
provided  under  Federal  court  order.  The 
commenter  also  asked  whether  there  are 
any  States  or  LEAs  which  have  laws 
requiring  compensatory  education  that 
are  not  related  to  minimum  competency 
programs  and  whether  the  example 
provided  relates  only  to  minimum 
competency  programs. 

Response.  A  change  has  been  made. 
The  caption  of  this  section  has  been 
changed  to  refer  specifically  to  "special 
State  and  local  programs.”  As  explained 
in  an  earlier  response,  the  Secretary  has 
concluded  that  both  the  “equitably 
provided"  test  and  the  “required  by 
law”  test  applies  with  respect  to  use  of 
non-Title  1  funds  for  each  type  of  special 
program,  including  programs  mandated 
by  State  and  local  law.'  Since  this 
section  applies  only  to  special  programs 
mandated  by  State  and  local  law,  it 
does  not  include  compensatory 
programs  required  by  a  Federal  court, 
under  Federal  law,  as  part  of  a 
desegregation  plan.  It  does,  however, 
apply  not  only  to  State  and  local 
compensatory  education  programs,  but 
also  to  other  “special  programs” 
including  bilingual  and  special 
education  programs  mandated  by  State 
and  local  law  in  a  number  of  States  and 
Iccalities.  The  inclusion  of  one  example, 
relating  to  minimum  competency  law,  is 
not  intended  to  narrow  this  section  to 
this  tjT)e  of  Stale  law  alone.  The 
inclusion  of  State  and  local 
requirements  in  a  separate  section  has 
resulted  from  the  Secretary's  view  that 
interpretation  of  State  and  local  legal 
requirements  is  peculiarly  a  matter  for 
State  and  local  officials  involving  a 
more  limited  Federal  role  \han  is  the 
case  where  Federal  legal  requirements 
are  invovled. 

Comment  One  commenter  asked  'who 
would  be  “appropriate”  State  and  local 
officials  for  purposes  of  paragraphs 
(c)(1)  and  (d)(1)  of  this  section. 

Response.  An  “appropriate  official”  is 
one  who,  under  State  law,  is  authorized 
to  interpret  applicable  law  and  to  assess 
agency  compliance.  These  officials 
might  include  the  State  Attorney 
General  or  his  or  her  staff,  and  other 


objective  officials,  whether  or  not  within 
the  SEA,  who  are  responsible  for 
monitoring  LEA  compliance  and  who 
furnish  the  SEA  •with  objectwe 
evaluations. 

Comment  One  commenter  asked  that 
the  example  be  clarified  to  indicate  how 
children  are  selected  for  participation 
and  whether  all  children  who  failed  a 
State  competency  examination  could  be 
designated  as  eligible  for  Title  I. 

Response.  A  change  has  been  made. 
The  example  has  been  clarified. 

§  201.143  Coordination. 

Comment  One  commenter  requested 
that  an  example  be  provided  to  clarify 
the  meaning  of  “indirect  indicators  of 
educational  need”  in  paragraph 
(b)(2)(iii)  (former  paragraph 

(a) (2)(iii){B)).  Another  commenter 
recommended  adopting  the  statutory 
language  “reasonable  proxy”  for 
educational  need. 

Response.  A  change  has  been  made. 
The  statutory  language  “reasonable 
proxy”  has  been  included  in  paragraph 

(b) (2)(ii).  This  term  could  include  any 
indicator  which  reasonably  correlates 
with  eductional  need. 

Comment  One  commenter  criticized 
the  example  as  failing  to  emphasize  that 
special  program  criteria  do  not  negate  or 
override  criteria  for  selection  under  Title 
I.  The  commentor  also  recommended 
that  clearer  reference  be  made  to  the 
requirements  for  special  Slate  and  local 
programs  found  in  §  201.118. 

Response.  A  change  has  been  made. 
The  example  has  been  changed  to  meet 
the  commenter’s  concerns. 

Comment  One  commenter  stated  that 
this  provision  should  include  applicable 
statutory  language  from  Section  126(d) 
of  the  Title  I  statute  (referring  to 
children  “in  the  aggregate,”  residing  in 
“eligible  school  attendance  areas  or 
attending  eligible  schools,”  and 
development  of  a  “plan”  for  distribution 
of  special  funds). 

Response.  A  change  has  been  made. 
Instead  of  simply  referencing  the 
statutory  concepts  in  the  example,  this 
section  Kas  been  revised  so  that 
paragraph  (b)  specifically  includes  the 
statutory  language  in  question.  The 
example  has  also  been  modified 
explicitly  to  refer  to  funds  available  to 
children  “in  the  aggregate.” 

§  201.144  Prohibition  against 
considering  Title  I  funds  in  determining 
State  aid. 

Comment  One  commenter 
recommended  that  this  section  (former 
§  116.90)  be  moved  to  34  CFR  Part  201 
since  it  relates  only  to  LEAs. 

Response.  A  change  has  been  made 
The  section  was  moved  to  §  201.144. 
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Comment.  One  commenter  questioned 
the  languge  in  paragraphs  (a)  and  (b) 
which,  taken  literally,  appear  to 
contradict  each  other. 

Response,  No  change  has  been  made. 
Although  the  section  has  been  moved  to 
§  201.144,  the  language  remains 
unchanged.  The  section  is  included  to 
provide  that  a  State  may  not  consider 
Title  I  funds  so  as  to  discriminate 
against  LEAs  in  determining  the  level  of 
State  aid  it  provides  to  them.  However, 
the  state  may  provide  additional  funds 
to  an  LEA  on  the  basis  of  the  LEA’s 
eligibility  for,  or  receipt  of.  Title  I  funds. 

Subpart  I — Parental  Involvement 
§  201.150  Purpose  of  advisory  councils. 

-  Comment.  One  commenter 
recommended  including  an  explanation 
of  the  roles  of  and  interrelationships 
between  project  school  councils,  project 
area  coimcils,  individual  parents  and 
district  advisory  councils. 

Response.  No  change  has  been  made. 
The  responsibilities  of  Title  I  advisory 
councils,  as  specified  by  Section  125(b) 
of  Title  I,  are  included  in  §  201.159.  T^e 
opportunity  for  involvement  of 
individual  parents,  as  required  by 
Section  124(j)  of  Title  I,  is  covered  in  34 
CFR  200.31.  . 

Comment.  One  commenter 
recommended  including  a  statement 
encouraging  SEAs  to  organize  State 
level  Title  I  advisory  councils. 

Response.  No  change  has  been  made. 
The  statute  contains  no  authority  on 
which  the  Secretary  could  rely  to 
regulate  regarding  the  formation  of  State 
Title  I  advisory  councils. 

Comment.  One  commenter  objected  to 
the  statement  that  councils  are 
established  to  “encourage,”  rather  than 
“require,”  parental  involvement. 

Response.  No  change  has  been  made. 
Section  125(b)  of  Title  I  and  §  201.159 
accomplish  the  desired  result  by 
directing  each  LEA  to  give  its  advisory 
councils  the  responsibility  of  advising 
on  the  planning,  implementation,  and 
evaluation  of  its  Title  I  projects. 

Comment.  One  commentei;  states  that 
it  would  be  difficult  to  comply  with 
parent  advisory  council  requirements  in 
small  or  rural  districts. 

Response.  No  change  has  been  made. 
The  Title  I  statute  requires  participating 
LEAs  to  establish  parent  advisory 
councils.  Although  certain  exemptions 
are  authorized  by  Section  125(a)(2)  of 
Title  I  and  included  in  §  §  201.154(d)  and 
201.155(c)  of  these  regulations,  the 
statute  contains  no  other  authority  for 
relieving  an  LEA  of  the  requirement  that 
councils  be  established  for  all  project 
areas  or  project  schools  and  for  the 
LEA’s  district  as  a  whole. 


Comment.  One  commenter  urged  that 
the  relationship  between  Subpart  I  of 
these  regulations  and  Section  124(j)  of 
Title  I  (relating  to  parental  involvement) 
be  clarified. 

Response.  No  change  has  been  made. 
There  is  no  special  relationship  between 
these  provisions. 

§  201.151  Advisory  councils  that  LEAs 
shall  establish. 

Comment.  One  commenter 
recommended  permitting  elected  boards 
other  than  Title  I  advisory  councils  to 
serve  as  Title  I  advisory  coimcils. 

Response.  No  change  has  been  made. 
Section  125  of  Title  I  requires  that 
project  school  and  project  area  advisory 
councils  be  elected  by  parents  and  that 
district  level  councils  be  selected  by 
parents,  or  by  the  members  of  project 
school  and  project  area  advisory 
councils  and  certain  parents.  In 
addition.  §§  201.152  and  201.156 
prescribe  the  composition  of  the 
membership  of  these  councils.  However, 
if  a  Board  elected  for  other  purposes  can 
meet  these  requirements,  it  could  serve 
as  a  Title  I  advisory  council. 

Comment.  One  commenter  felt  that  for 
small  rural  LEAs,  one  district  advisory 
council  should  be  the  only  council 
required. 

Response.  No  change  was  made.  If  a 
district  consists  of  only  one  attendance 
area,  it  may  elect  a  single  council  to 
serv'e  as  both  its  project  area  and 
district  advisory  council.  All  other 
districts  are  required  by  Section  125  of 
the  statute  to  establish  both  district  and 
project  area  or  project  school  Title  I 
parent  advisory  councils. 

Comment.  One  commenter 
recommended  exempting  schools  that 
operate  schoolwide  projects  from  the 
requirement  that  a  project  school 
advisory  council  be  established,  since, 
in  this  situation.  Title  I  children  and 
their  parents  caimot  be  identified  for  the 
purpose  of  ensuring  that  the  council  has 
a  majority  of  parents  of  children  to  be 
seiA'ed. 

Response.  No  change  has  been  made. 
All  children  in  a  school  wide  project  are 
considered  Title  I  participants,  and 
hence,  any  of  their  parents  may  be 
elected  as  majority  members.  The 
electing  parents,  however,  may  also 
choose  other  district  residents  and 
teachers  in  project  schools  or  schools 
serving  project  areas  as  members  of  the 
council. 

Comment.  One  commenter 
recommended  specifically  stating  that 
advisory  councils  for  both  Title  I  Part  A 
and  Title  I  migrant  programs  may  be 
coordinated. 

Response.  No  change  has  been  made. 
LEA’s  may  develop  procedures  for 


coordinating  these  two  advisory 
councils,  but  they  are  not  required  to  do 
so. 

Comment.  One  commenter  requested 
that  more  clarification  be  provided 
concerning  the  distinction  between 
project  area  councils  and  project  school 
councils. 

Response.  No  change  has  been  made. 
Section  201.52  indicates  that  a  project 
school  is  either  a  school  which  is 
located  in  an  ineligible  attendance  area, 
or  a  school  which  serves  children  fi'om 
more  than  one  area.  A  project  area 
school  is  a  school  which  serves  an 
eligible  attendance  area  which  has  been 
designated  for  Title  I  services.  A  given 
school  caimoL  therefore,  be  both  a 
project  area  school  and  a  project  school. 

All  of  these  schools,  except  those 
referred  to  in  §  201.155(c),  must  establish 
one  building  level  council,  called  a 
“project  area  advisory  council”  in  the 
case  of  a  project  area  school,  or  a 
“project  school  advisory  council”  in  the 
case  of  a  project  school. 

§  201.152  Composition  of  membership 
on  district  advisory  councils. 

Comment.  One  commenter  asked  why 
parents  of  children  who  are  eligible  but 
not  selected  for  services  may  be  elected 
to  the  district  area  advisory  council. 

Response.  No  change  has  been  made. 
Although  the  majority  of  members  must 
be  parents  of  children  to  be  served  by 
the  project,  any  resident  of  the  LEA  is 
eligible  for  membership  on  the  disbict 
advisory  council.  In  addition.  Section 
125(a)(1)(C),  as  amended  by  Pub.  L  96- 
46,  requires  that  parents  in  eligible-but- 
not-participating  areas  elect 
representatives  of  eligible-but-not- 
participating  children. 

Comment.  One  commenter 
recommended  allowing  individual 
district  advisory  council  members  to  be 
considered  parents  of  children  to  be 
served  as  long  as  they  have  children 
w'ho  have  participated  in  the  project  at 
some  time  during  the  three  years  for 
which  applications  are  approved. 

Response.  No  change  has  been  made. 
Section  125(a)  of  Title  I  requires  that  the 
majority  of  members  be  parents  of 
children  to  be  served  by  the  project  To 
implement  this  requirement  §  201.154(c) 
has  been  revised  to  require  each  LEA  to 
establish  procedures  for  annually 
ensuring  fiiat  a  majority  of  members  are 
parents  of  children  to  be  served. 
Members  who  are  no  longer  parents  of 
children  to  be  served  may  not  be 
counted  as  part  of  this  majority. 

Comment  One  commenter 
recommended  including  principals  of 
project  schools  as  individuals  who  may 
be  elected  to  district  advisory  councils 
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even  though  they  reside  outside  the 
district. 

Response.  No  change  was  made. 
Teachers  in  project  schools  and  schools 
serving  project  areas  are  the  only 
persons  authorized  by  the  statute  to  be 
eligible  to  be  elected  to  the  district 
advisory  council  even  though  they 
reside  outside  the  district. 

Comment.  One  commenter 
recommended  revising  paragraph  (c)  of 
this  section  to  clarify  that  parents  do  not 
have  to  elect  any  teachers  to  the  district 
advisory  council. 

Response.  A  change  has  been  made. 
Section  201.152(c)  was  revised  to 
indicate  more  clearly  that  the  election  of 
the  additional  members  from  the 
categories  referred  to  in  §  201.151(c)  is 
not  required. 

Comment.  One  commenter 
recommended  requiring  advisory 
council  representation  to  be 
proportionate  to  the  ethnic  makeup  of 
project  participants. 

Response.  No  change  has  been  made. 
The  statute  does  not  authorize  this 
requirement. 

Comment.  One  commenter 
recommended  requiring  representation 
on  the  district  advisory  councils  of 
children  in  grade  levels  other  than  those 
served  by  the  Title  I  program. 

Response.  No  change  has  been  made. 
The  statute  does  not  require  such 
representation;  however, 
representatives  from  the  eligible-but- 
not-participating  areas  in  many  cases 
will  be  representing  children  at  grade 
levels  not  included  in  the  project. 

Comment.  One  commenter 
specifically  tecommended  that  this 
section  refer  to  parents  of  private  school 
children  as  eligible  for  membership  on 
district  advisory  councils  and  project 
area  and  project  school  advisory 
councils. 

Response.  A  change  has  been  made. 

In  §  20i  .152(a)  parents  of  private  school 
children  participating  in  a  Title  I  project 
are  specifically  included  as  parents 
eligible  for  membership  in  the  majority 
of  a  district  or  school  advisory  council. 

Comment.  One  commenter  objected  to 
the  provision  that  allows  school 
employees  to  be  elected  to  district 
advisory  councils. 

Response.  No  change  has  been  made. 
The  statute  specifically  mentions 
teachers  at  schools  where  projects 
operate  as  eligible  to  serve  on  advisory 
councils,  Furthermore,  the  exclusion  of 
otherwise  eligible  school  employees 
from  serving  on  advisory  councils  would 
be  contrary  to  the  requirement  that 
parents  be  free  to  elect  the  members  of 
the  councils  within  the  constraints 
imposed  by  the  statute  itself.  The  statute 
does  not  exclude  school  employees. 


Comment.  One  commenter  questioned 
the  inclusion  of  paragraph  [a)(2)  which- 
provides  that  parents  of  children  to  be 
served  during  the  next  project  year  may 
be  elected  as  part  of  the  majority 
required  by  Section  125(a)(1)(A)  of 
Title  I. 

Response.  No  change  has  been  made. 
The  provision  is  intended  to  provide  an 
option  for  LEAs  which  hold  district 
advisory  council  elections  in  the  spring. 

Comment.  One  commenter  expressed 
concern  that  the  reference  to  §  201.51  in 
paragraph  (b)  would  effectively  exclude 
representation  on  the  district  advisory 
council  of  parents  of  children  in  eligible 
but  unserved  areas  in  grade  spans  other 
than  those  served  by  the  Title  I  project. 

Response.  No  change  has  been  made. 
While  §  201.51  offers  the  option  of 
grouping  attendance  areas  by  grade 
span,  selection  of  that  option  is  not 
required.  Even  if  the  option  is  employed, 
this  provision  does  not  preclude  the 
election  of  parents  of  children  in  grade 
spans  other  than  those  served. 

§  201.153  Models  for  nominating  and 
electing  district  advisory  councils. 

Comment.  One  commenter  expressed 
concern  that  the  LEA  alone  would 
determine  the  number  of  members  that 
will  serve  on  the  district  advisory 
council. 

Response.  No  change  has  been  made. 
Consultation  with  the  district  advisory 
council  is  required  in  establishing  both 
nomination  and  election  procedures, 
which  will  necessarily  include 
consultation  with  regard  to  the  numbers 
of  persons  to  be  elected  to  the  council. 

Comment.  One  commenter  objected  to 
the  requirement  that  LEAs  identify  the 
parents  of  children  who  are  eligible  but 
^not  served  in  order  to  elect  the 
representatives  required  by  §  201.152(b). 
Another  commenter  recommended  that 
in  LEAs  where  there  are  no  eligible — but 
not — participating  areas,  the 
representatives  required  by  §  201.152(b) 
be  elected  by  parents  of  school  level 
council  members  in  project  areas  or 
schools. 

Response.  A  change  has  been  made. 
LEAs  are  no  longer  required  to  identify 
parents  of  children  who  are  eligible  but 
not  served  in  order  to  elect  the 
representatives  required  by  §  201.152(b). 
These  representatives  must  be  elected 
by  parents  in  areas  which  are  eligible 
but  not  served.  If  no  such  areas  exist, 
the  LEA  has  no  responsibility  to  identify 
representatives  of  children  who  are 
eligible  but  not  participating  in  the 
project. 

Comment.  Several  commenters 
recommended  requiring  that  the’  current 
district  advisory  council  be  involved  in 
the  nomination  and  election  process  for 


the  establishment  of  the  next  district 
advisory  council. 

Response.  A  change  has  been  made. 

Ln  §  201.153,  LEAs  are  now  required  to 
establish  nomination  and  election 
procedures  in  consultation  with  the 
district  advisory  coimcil. 

Comment.  One  commenter 
recommended  establishing  categories  of 
parent  advisory  council  members 
consisting  of  parents  of  private  school 
children  and  parents  of  children 
receiving  special  education  services. 

Response.  No  change  has  been  made. 
Parents  of  children  in  private  schools 
and  of  children  receiving  special 
education  services  are  eligible  to  be 
elected  to  district  advisoi-y  councils  on 
the  same  basis  as  other  parents. 

Comment.  One  commenter  suggested 
that  former  paragraph  (a)  (current 
paragraph  (b))  be  clarified  to  indicate 
that  its  provisions  apply  only  to  the 
selection  of  parents  of  children  to  be 
served  and  additional  members,  not  to 
members  required  to  be  selected  under 
§  201.152(b). 

Response.  No  change  has  been  made. 
Section  201.153(c)(1),  which  contains 
procedures  for  the  election  of  the 
members  required  by  §  201.152(b), 
clearly  states  that  these  members  will 
be  elected  in  addition  to  those  elected 
under  §  201.153(b). 

§  201 .1 54  Procedures  for  electing 
district  advisory  councils. 

Comment.  One  commenter 
recommended  requiring  LEAs  to 
maintain  on  file  parents’  written  consent 
to  be  identified  as  parents  of  children  to 
be  served. 

Response.  A  change  has  been  made. 

A  parent’s  written  consent  to  be 
identified  as  a  parent  of  a  child  in  the 
program  is  now  required.  The  LEA  may, 
at  its  option,  keep  signed  consent  forms 
on  file.  * 

Comment.  One  commenter  asked  why 
LEA^  should  be  required  to  identify 
candidates  in  specific  categories  when 
an  LEA  may  use  another  method  of 
ensuring  the  election  of  a  legally 
constituted  district  advisory  council. 

Response.  No  change  has  been  made. 
The  requirements  in  §  201.154  are 
necessary  in  order  to  ensure  the  election 
of  the  required  membership  on  the 
district  advisory  council. 

Comment.  One  commenter  questioned 
the  justification  for  paragraph  (d)  which 
allows  for  the  election  of  a  siirgle 
council  in  districts  with  only  a  single 
attendance  area. 

Response.  No  change  has  been  made. 
This  provision  is  appropriate  because,  in 
such  districts,  the  district  advisory 
council  and  the  project  area  advisory 
council  would  be  identical  in 
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composition,  and  would  be  chosen  by 
the  same  electorate.  There  is,  therefore, 
no  need  for  two  separate  councils. 

Comment.  One  commenter  questioned 
why  this  section  did  not  include  a 
provision  reflecting  the  statute’s 
legislative  history  which  indicates  that 
the  requirement  for  selection  of  project 
area  or  project  school  advisory  councils 
may  be  waived  in  certain  circiunstances. 

Response.  No  change  has  been  made. 
The  legislative  history  in  question  deals 
with  project  area  and  project  school 
advisory  councils,  while  §  201.154  deals 
with  district  advisory  councils. 

§  201.155  Required  project  area 
advisory  councils  and  project  school 
advisory  councils. 

Comment.  One  commenter 
recommended  deletion  of  paragraph  (b) 
which  requires  that  project  area 
advisory  councils  be  established  for 
areas  in  which  eligible  and  participating 
private  school  children  reside,  but 
where  the  public  school  is  skipped 
because  its  students  receive  services  of 
the  same  nature  and  scope  from  non- 
Federal  sources. 

Response.  No  change  has  been  made. 
Section  122(e)  of  Title  I  requires  that 
private  school  children  who  cannot 
participate  in  the  non-Federally 
supported  compensatory  education 
program  be  provided  with  Title  I 
services.  In  such  cases  the  area  in 
question  would  have  a  Title  I  program 
and  must,  therefore,  have  a  project  area 
advisory  council. 

Comment.  One  commenter 
recommended  clarifying  the 
responsibilities  of  project  area  advisory 
councils  for  areas  where  the  public 
school  students  have  been  skipped 
under  §  201.65  or  §  201.71. 

Response.  No  change  has  been  made. 
The  responsibilities  of  such  a  coimcil 
v.’ould  be  the  same  as  for  any  other 
project  area  advisory  council.  These 
responsibilities  are  outlined  in  §  201.159 
pf  these  regulations. 

§  201.156  Membership  of  project  area 
advisory  councils  and  project  school 
advisory  councils. 

Comment.  One  commenter 
recommended  revising  the  language  in 
paragraph  (c)  to  provide  that  councils 
with  fewer  than  eight  members  may  be 
operated  for  the  areas  and  schools 
described  in  that  paragraph  if  the  LEA 
has  made  an  effort  to  obtain  eight 
members. 

Response.  No  change  has  been  made. 
The  requirement  that  councils  for 
schools  serving  75  or  more  Title  I 
students  include  eight  or  more  members 
is  statutory  and  cannot  be  set  aside  by 
regulations. 


Comment.  One  commenter  questioned 
why  terms  of  office  were  not  specified 
for  district  advisory  council  members 
but  are  specibed  for  certain  project  area 
or  project  school  advisory  council 
members. 

Response.  No  change  has  been  made. 
The  term  of  office  specified  in 
§  201.156(c)(1)  is  included  because  it  is 
specified  in  Section  125(a)(2)(C)  of  Title 
I.  The  law  does  not  specify  a  term  of 
office  for  members  of  a  district  advisory 
council. 

Comment.  One  commenter 
recommended  deletion  of  the  word 
“design"  in  paragraph  (c)(3)  since  that 
word  does  not  appear  in  the  authorizing 
statutory  section. 

Response.  A  change  has  been  made. 
Section  201.156(c)(3)  now  contains  the 
statutory  language  “planning, 
implementing,  and  evaluating.” 

Comment.  One  commenter 
recommended  specifically  stating  that 
any  resident  of  the  district  is  eligible  to 
be  elected  to  a  school  level  advisory 
council. 

Response.  A  change  has  been  made. 
Section  201.156(b)(1)  has  been  revised  to 
state  that  any  resident  of  the  LEA  is 
eligible  for  membership  on  a  project 
area  or  project  school  advisory  council. 

Comment.  Two  comraenters 
recommended  revising  the  language  in 
paragraph  (a)  to  clarify  that  all  members 
of  project  school  and  project  area 
advisory  council,  not  just  the  additional 
members,  must  be  elected. 

Response.  A  change  has  been  made. 
Section  201.156(a)(1)  has  been  revised  to 
clarify  that  all  council  members  must  be 
elected. 

Comment.  Two  conunenters 
recommended  adding,  to  paragraph 
(c)(3),  the  provision  that  election  of 
council  officers  will  take  place  after  the 
council  is  fully  constituted. 

Response.  A  change  has  been  made. 
This  provision  has  been  added  to 
§  201 156(c)(2). 

§  201 .1 57  Procedures  for  electing 
project  area  advisory  councils  and 
project  school  advisory  councils. 

Comment.  One  commenter 
recommended  amending  this  section  to 
provide  that  a  reasonable  good  faith 
effort  on  the  part  of  the  LEA  to  recruit 
parents  to  serve  on  advisory  councils 
would  constitute  compliance  with  the 
applicable  requirements,  even  if  not  all 
the  councils  required  by  §  201.151  had 
been  formed. 

Response.  No  change  has  been  made. 
The  statute  contains  no  authority  for 
exempting  an  LEA  under  such 
circumstances  from  any  of  the 
requirements  of  this  subpart. 


Comment.  One  commenter  suggested 
that  paragraph  (a)  requiring  the 
identification  and  notification  of  parents 
in  various  catagories  for  the  purpose  of 
electing  project  area  and  project  school 
advisory  councils  is  unnecessary. 

Response.  No  change  has  been  made. 
The  requurements  included  in  paragraph 
(a)  are  necessary  to  ensime  that  the 
electorate  is  notified  of  the  election  and 
that  they  elect  a  properly  constituted 
council. 

Comment.  One  commenter  questioned 
the  necessity  for  mandatory 
identification  procedures  imder 
paragraph  (c).  The  commenter  stated  an 
LEA  may  prefer  some  other  method  for 
ensuring  the  election  of  a  properly 
constituted  coimcil. 

Response.  No  change  has  been  made. 
The  procedures  in  §  201.157  are 
necessary  in  order  to  ensure  the  election 
of  the  required  membership  on  the 
project  school  and  project  area  advisory 
councils.  .  * 

Comment.  One  commenter  questioned 
the  inclusion  of  paragraph  (d)  which 
requires  the  names  of  advisory  council 
members  be  made  available  to  the 
general  public. 

Response.  No  change  has  been  made. 

It  is  important  for  the  public  to  be 
informed  of  the  representatives  who 
have  been  elected  to  serve  on  the 
advisory  councils. 

§  201.1587  An  LEA  may  not  impose 
additional  restrictions  on  the  rights  of 
parents  to  elect  advisory  council 
members. 

Comment.  One  commenter 
recommended  revising  this  section 
simply  to  state  that  LEAs  may  not 
impose  restrictions  that  thwart  the 
intent  of  the  statute. 

Response.  No  change  has  been  made. 
Section  125  of  the  statute  requires  that 
parent  advisory  councils  be  elected  by 
parents.  Since  the  only  statutory 
restrictions  are  those  concerning  the 
composition  of  councils,  the  regulations 
prohibit  an  LEA  fix}m  imposing  other 
restrictions. 

Comment.  One  commenter  questioned 
the  authority  for  this  section. 

Response.  No  change  has  been  made. 
Section  201.158  is  rooted  in  Section  125 
of  Title  I,  which  the  Department  has 
interpreted  to  mean  that  parents  are 
authorized  freely  to  elect  the  councils  of 
their  choice,  except  to  the  extent  that 
authority  is  limited  by  paragraph  (a)  of 
that  section. 

§  201.159  Participation  by  advisory 
councils. 

Comment  One  commenter 
recommended  adding  a  requirement  that 
councils  not  be  allowed  to  conduct 
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business  unless  a  majority  of  the 
members  present  are  parents  of  children 
to  be  served. 

Response.  No  change  has  been  made. 
While  such  a  rule  may  be  considered  by 
individual  councils  for  inclusion  in  their 
bylaws,  there  is  no  basis  for  including 
such  a  requirement  in  these  regulations. 

Comment.  One  commenter 
recommended  clarifying  the  terms 
“planning,  implementing,  and 
evaluating”  in  paragraph  (a). 

Response.  A  change  has  been  made. 
Section  201.159(b)  expands  on  the  role 
of  the  district  advisory  council  in 
planning,  specifying  that  the  LEA  shall 
provide  the  district  advisory  council 
with  an  opportunity  to  provide  advice  in 
the  development  of  the  LEA’s  project 
application. 

Comment.  One  commenter 
recommended  that  LEAs  demonstrate  in 
their  project  applications  the 
involvement  of  each  advisory  council  in 
the  application  development  process. 

Response.  A  change  has  been  made. 
Although  documentation  is  not  required 
in  the  application  itself,  each  LEA  is 
required  by  §  201.159(b)  to  involve  its 
district  advisory  council  in  the 
development  of  its  application.  The  LEA 
and  the  district  advisory  council  should, 
in  addition,  consider  the  views  of  any 
project  area  or  project  school  advisory 
council  that  may  wish  to  provide  advice 
on  the  LEA’s  application. 

Comment.  One  commenter  proposed 
that  a  requirement  be  included  in  this 
section  that  councils  meet  no  later  than 
the  second  month  of  the  school  year. 

Response.  No  change  has  been  made. 
The  timing  of  coxmcil  meetings  is  a 
matter  that  is  appropriately  determined 
at  the  local  level. 

§  201.160  Information  that  an  LEA 
shall  provide  to  advisory'  councils. 

Comment.  Several  commenters 
recommended  adding  “SEA  notice  of 
final  action  on  audit  appeals”  to  the  list 
of  reports  to  be  sent  to  the  district 
advisory  council. 

Response.  A  change  has  been  made. 
Section  2G1.160(c)(l),  following  Section 
125(c)(2)  of  Title  I,  requires  the  SEA  to 
send  this  information  to  the  district 
advisory  council  for  the  LEA  that  was 
audited. 

Comment.  Several  commenters 
recommended  requiring  that  advisory 
councils  be  provided  with  the  LEA’s 
current  application  and  previous 
evaluation  reports. 

Response.  A  change  has  been  made. 
Section  201.160(a)(4)  now  requires 
advisory  councils  to  be  provided  with 
copies  of  the  LEA’s  current  application. 
In  addition,  councils  may  under  34  CFR 


200.141,  request  access  to  evaluations  of 
prior  projects. 

Comment.  One  commenter 
recommented  adding  “information 
concerning  Title  I  exemplary  projects” 
to  the  list  of  documents  which  are  to  be 
provided  to  parent  advisory  councils. 

Response.  A  change  has  been  made. 
Section  201.160(c)(2)  requires  SEAs  to 
disseminate  information  on  exemplary 
projects  to  advisory  councils  upon 
request. 

§201.161  Training  for  members  of 
advisory  councils. 

Comment.  One  commenter 
recommended  that  paragraph  (a)  of  this 
section  be  revised  to  read  “An  LEA  and 
DAG  shall  develop  .  .  .”,  rather  than, 
“An  LEA  shall  develop  .  .  .” 

Response.  No  change  was  made. 
Section  201.161(a)(1)  requires  that  the 
training  be  planned  in  full  consultation 
with  the  district  advisory  council. 

Comment.  One  commenter 
recommended  including  a  requirement 
that  training  be  provided  in  the  native 
language  of  parent  advisory  council 
members. 

Response.  No  change  has  been  made. 
However,  the  LEA  must  plan  its  training 
program  in  consultation  with  its  district 
advisory  council  and  must  provide 
appropriate  training  materials.  In  order 
to  be  appropriate,  the  LEA  may  have  to 
provide  these  materials  in  the  native 
language(s)  of  parent  advisory  council 
members. 

Comment.  One  commenter 
recommended  requiring  SEAs  to  develop 
uniform  policies  concerning  attendance 
by  parent  advisory  council  members  at 
regional  or  national  conferences. 

Response.  No  change  has  been  made. 
Due  to  the  wide  range  of  activities 
which  are  carried  out  at  different 
conferences  and  due  to  the  variation 
among  LEAs  and  their  parent  advisory 
councils  with  respect  to  types  of 
projects  and  training  needs,  it  is  not 
possible  to  develop  more  specific 
policies  with  respect  to  advisory  council 
members’  attendance  at  these 
conferences,  other  tlian  the  basic  rule 
that  the  SEA  shall  determine  whether  a 
conference  to  which  an  LEA  would  send 
advisory  council  members  is  relevant  to 
their  functions. 

Comment.  One  commenter 
recommended  deletion  of  the 
requirement  in  paragraph  (b)  that  LEAs 
conducting  joint  training  each  be 
participating  in  Title  I. 

Response.  No  change  has  been  made. 
An  LEA  may  not  use  Title  I  funds  to 
provide  services  not  related  to  Title  I 
programs. 

Comment.  One  commenter 
recommended  that  paragraph  (c)(2)  be 


revised  to  provide  that  the  LEA,  in 
conjunction  with  the  parent  advisory 
council  members,  determine  the  number 
of  council  members  that  will  attend 
national  or  regional  conferences. 

Response.  No  change  has  been  made. 
However,  the  district  advisory  council 
may  advise  the  LEA  on  the  number  of 
council  members  the  LEA  should  send  to 
such  conferences. 

Comment.  One  commenter 
recommended  that  advisorj'  councils 
themselves  be  allowed  to  select  the 
individual  members  who  will  attend 
regional  and  national  conferences. 

Response.  No  change  has  been  made. 
Nothing  in  this  section  precludes  such 
selection.  Section  201.161(c)(2)  simply 
indicates  that  the  LEA  shall  limit  the 
number  of  advisory  council  members 
who  may  attend  a  conference. 

Comment.  One  commenter 
recommended  revising  paragraph  (a)(3) 
to  provide  that  LEAs  may  permit  the  use 
of  Title  I  funds  for  expenses  of  the 
training  program. 

Response.  A  change  has  been  made. 
Section  201.161(a)(3)  has  been  revised  to 
follow  more  closely  the  language  in 
Section  125(d)  of  Title  1. 

Comment.  One  commenter  proposed 
that  guidance  concerning  use  of  Title  I 
funds  for  advisory  council  members’ 
travel  be  included  in  this  section. 

Response.  No  change  has  been  made. 
This  section  is  intended  to  cover 
training  of  advisory  coimcil  members.  In 
so  doing,  it  repeats  the  provisions  in 
Section  125(c)  of  Title  I.  Allowable  costs 
for  advisory  councils  including  travel 
costs,  are  covered  in  34  CFR  200.79  and 
§  201.162. 

Comment.  One  commenter  asked  why 
the  regulations  require  the  LEA  to 
provide  training  at  convenient  locations. 

Response.  No  change  has  been  made. 
The  requirement  in  §  201.161(b)  is 
reasonable,  and  moreover,  is  consistent 
with  legislative  intent. 

Comment.  One  commenter  asked  why 
the  issue  of  LEAs  joining  together  to 
provide  joint  training  at  a  central 
location  was  not  addressed. 

Response.  No  change  has  been  made. 
This  issue  is  covered  in  §  201.161(b). 

Comment.  One  commenter  asked  why 
paragraph  (b)  allows  LEAs  to  operate 
joint  training  programs. 

Response.  No  change  has  been  made. 
The  provision  is  based  on  the  language 
of  the  conference  report  accompanying 
Pub.  L.  95-561. 

Comment,  One  commenter  questioned 
the  prohibition  in  paragraph  (a)  against 
including  travel  to  regional  or  national 
conferences  in  advisory  council  training 
programs. 

Response.  No  change  has  been  made. 
Section  201.161(c)  does  not  prohibit 
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regional  or  national  conferences.  It 
simply  restricts  attendance  at  them  by 
advisory  council  members  at  Title  I 
expense. 

Comment.  One  commenter  questioned 
why  paragraph  (d)  linked  the  Secretary’s 
sponsorship  of  workshops  under  Section 
125(e)  of  Title  I  to  the  availability  of 
funds  appropriated  under  Section  125(g) 
of  Title  I. 

Response.  No  change  has  been  made. 
Section  125(g)  speciHcally  provides 
authorization  to  appropriate  funds 
necessary  to  carry  out  the  provisions  of 
Section  125(e)  of  the  law. 

§  201.162  Allowable  expenditures  for 
advisory  councils. 

Comment.  One  commenter 
recommended  that  expenditures  for 
translation  of  materials  into  the  native 
language  of  advisory  council  members 
be  listed  as  an  allowable  cost. 

Response.  No  change  has  been  made. 
Each  LEA  should  decide  whether 
translations  are  needed  to  provide  . 
“appropriate  materials"  as  required  by 
Section  125(d)  of  Title  I. 

Comment.  One  commenter 
recommended  exempting  migrant 
parents  from  the  prohibition  against 
reimbursement  with  Title  I  funds  for 
time  lost  from  work. 

Response.  No  change  has  been  made. 
Tlie  recommended  change  for  only  one 
type  of  employment  would  not  be 
appropriate.  The  requirements 
concerning  advisory  councils  for  migrant 
education  projects  are  contained  in  34 
CFR  204.55. 

Comment.  One  commenter  inquired  as 
to  the  authority  for  the  restrictions  in 
paragraphs  (b)  and  (c). 

Response.  No  change  has  been  made. 
Under  the  basic  guidelines  in  Part  I  of 
Appendix  C  to  34  CFR  74  (which  is 
Appendix  B  to  EDGAR),  costs  under  a 
grant  program  must  “be  necessary  and 
reasonable  for  proper  and  efficient 
administration  of  the  grant  program." 
The  requirements  in  §  201.162  (b)  and  (c) 
are  issued  under  the  Secretary’s  general 
rulemaking  authority  in  section  408(a)  of 
GEPA  as  a  means  of  ensuring  that 
expenditures  for  advisory  councils 
conform  with  that  basic  cost  principle. 
While  these  specific  restrictions  are 
designed  to  prevent  excessive 
expenditures,  they  do  not  prevent  an 
LEA  from  using  Title  I  funds  to  pay  for 
costs  that  are  reasonably  related  to  the 
functioning  of  advisory  councils. 


Miscellaneous. 

Comment.  One  commenter  pointed  out 
that  Section  124(m),  relating  to  control  of 
Title  I  funds,  was  not  addressed  in  the 
regulations. 

Response.  A  change  has  been  made. 

34  CFR  200.83  has  been  added  to 
implement  this  statutory  requirement. 

[FR  Doc.  81-1296  Filed  1-16-81;  8:4.'>  am| 
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DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education 

34  CFR  Parts  200  and  201 

Financial  Assistance  to  Local  and 
State  Agencies  To  Meet  Special 
Educational  Needs;  and  Financial 
Assistance  to  Local  Educational 
Agencies  for  Children  With  Special 
Educational  Needs 

agency:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Rulemaking: 
Cross-reference. 


Date:  lanuary  8, 1981. 

(Catalog  of  Federal  Domestic  Assistance,  No. 
13,428,  Educationally  Deprived  Children- 
Local  Educational  Agencies  and  No.  13,430, 
Educationally  Deprived  Children-State 
Administration] 

Shirley  M.  Hufstedler, 

Secretary  of  Education. 

|FR  Doc.  81-1297  Filed  1-lS-Bl:  8:45  am) 

BILLING  CODE  400(M)1-M 


SUMMARY:  The  Secretary  proposes 
regulations  in  34  CFR  200.93-200.95 
(Excess  costs)  and  34  CFR  201.130- 
201.143  (Supplement,  not  supplant)  for 
Title  I  of  the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended 
(Title  I).  These  regulations  implement 
changes  required  by  the  Title  1  statute  as 
re-enacted  by  the  Education 
Amendments  of  1978  (Pub.  L.  95-561). 

The  regulations  set  forth  the  Title  I 
requirements  concerning  Excess  Costs 
and  Supplement,  not  Supplant  and 
provide  State  and  local  agencies  with 
guidance  regarding  the  procedures, 
criteria  and  standards  for  meeting  those 
requirements. 

The  Secretary  invites  comments  on 
these  proposed  regulations. 

the  text  of  these  regulations  on  which 
the  Secretary  invites  comments  is 
published  in  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register.  The  regulations  have  been 
adopted  as  final  regulations  and  will 
govern  this  program  until  the  Secretary 
issues  new  regulations  based  on  public 
comment. 

date:  All  comments,  suggestions,  or 
objections  must  be  received  on  or  before 
March  20, 1981. 

ADDRESS:  Comments  should  be 
addressed  to  Dr.  John  F.  Staehle,  Office 
of  Compensatory  Education,  Department 
of  Education,  400  Maryland  Avenue, 

SW.,  (Room  3642,  ROB-3),  Washington, 
D.C.  20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  John  F.  Staehle.  Telephone:  (202) 
245-2722. 

Invitation  to  comment:  For  additional 
details  on  how  to  comment,  see  the 
preamble  of  the  final  regulations  for 
these  programs  published  in  this  issue  of 
the  Federal  Register. 


